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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
| decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
_ in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U. S. C. 1946 ed. 71 et seq.), the Packers and 


Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seq.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1946 
ed. 499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject Index, list of decisions 
reported, table of statutes, orders, etc., construed, and statistical 
and other tables will be found at the end of No. 12 (December) 
issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 


(No. 2898) 


In re DON REIMERS, D.B.A. J. E. REIMERS & SON. AMA Doc. No. 
66-10. Decided September 12, 1951. 


Dismissal— Withdrawal of Petition 
Where petitioner requests permission to withdraw the petition and re- 


spondented consented thereto, the petition is, accordingly, dismissed with- 
out prejudice. 


Maddox and Abercrombie and Mr. Erling H. Kloster, of Visalia, California, 
for petitioner. Miss Marion E. Poole and Mr. John S. Griffin for Produc- 
tion and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this proceeding under Section 8c(15)(A) of the Agricul- 
tural Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.), 
petitioner requested permission to withdraw the petition without 
prejudice and the respondent has consented thereto. Accordingly, 
the petition is dismissed without prejudice. 


(No. 2899) 


In re FRANKLIN COOPERATIVE CREAMERY ASSOCIATION, INC. AMA 
Doc. No. 73-1. Decided September 17, 1951. 


Classification of Milk—Skim Used in Buttermilk 
after Purchase of Cream as Class I 


Petitioner’s contention that requiring it to pay a Class I price for the skim 
used in buttermilk after purchase of the cream by it conflicts with sec- 
tion 8c(5) (B) (ii) of the act which authorizes provisions in an order 
providing “for the payment to all producers and associations of producers 
delivering milk to all handlers of uniform prices for all milk so de- 
livered, irrespective of the uses made of such milk by the individual 
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handler to whom it is delivered,” is untenable as section 8¢c(5) (B) (ii) 
is completely irrelevant to the issue here, since this section is concerned 
only with payments to producers through the operation of a market-wide 
pool which depends upon minimum costs to handlers under the classified 
price plan embodied in section 8c(5)(A) of the act, and, moreover, 
Order No. 73 does not employ a market-wide pool but establishes an 
individual handler pool under section 8c(5) (B) (i). The classified price 
plan provided by section 8c(5)(A) necessarily works on the principle 
of utilization of milk by a handler after purchase and has been approved 
by the courts. 


Effect of Payment by Handler of Higher Price 
upon Minimum Price Provision of Act 


Petitioner’s position that it should be permitted to pay less than the pre- 
scribed minimum price in one period when it has paid more than the 
minimum in another period cannot be sustained since the act authorizes 
the Secretary to fix minimum prices only and does not authorize an 
order preventing a producer or association of producers from getting as 
high a price as possible for milk, although a handler is not permitted 
to purchase milk from producers for less than the minimum price. 


Minimum Price—Illegality of Agreement to 
Pay Less than Minimum Price 


The illegality of the agreement to pay less in one period is not relieved by a 
legal agreement to pay more in another period for, to permit such a 
procedure would render futile the efforts to secure the payment of 
uniform minimum prices by handlers and to stabilize a market. 


Hardship as Not Justifying Violation of Valid 
Regulation under Act 


Petitioner’s objection that it should not have to pay Class I price for the 
skim used in buttermilk because petitioner cannot afford, under such 
circumstances, to make butter from the cream purchased is largely 
based upon petitioner’s method of operation, and cannot be sustained 
since a regulation otherwise valid does not become invalid as to a 
person regulated merely because that one person cannot make a profit 
under it or even suffers financial loss. 


Effect of Regulation under Act 


The very existence of regulation means that the persons regulated are not 
as free to act as they are in the absence of regulation, and it is familiar 
law now that regulations or statutes are not invalid because they cut 
across existing contracts or restrict the freedom to contract. There is 
no inequity or discrimination in violation of law by requiring the peti- 
tioner along with all other handlers to pay a Class I price for skim milk 
used as buttermilk, a Class I product, 
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Time of Determination of Use Value of Cream—Payments of Deficiency 
in Price as Not Constituting Penalty of Retroactive Nature 


Petitioner’s argument that classified use value of cream is not determinable 
until several months after its purchase and that, therefore, payment 
of any deficiency in price amounts to a penalty of a retroactive nature, 
is without merit, since all class prices are announced by the market 
administrator on or before the sixth day of the month immediately fol- 
lowing the delivery period in which the milk or cream is received. If the 
petitioner reports its receipts and disposition of cream properly, it is 
able to know the exact cost at that time. 


. Thomas O. Kachelmacher, of Minneapolis, Minnesota, for petitioner. 
Mr. Julius C. Krause for Production and Marketing Administration. 
Mr. Earl J. Smith, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c (15) (A) of the Agri- 
cultural Adjustment Act (1933), as amended, and as reenacted 
and amended by the Agricultural Marketing Agreement Act of 
1937 (7 U.S.C. 601 et seq.). Petitioner complains of the action 
of the market acministrator under the Federal order regulating 
the handling of the milk in the Minneapolis-St. Paul marketing 
area requiring petitioner to pay to certain producer cooperatives 
the amounts by which petitioner’s payments to such cooperatives 
fell, during certain periods, below the minimum prices fixed by 
the order. 


A hearing on the petition was heid in Minneapolis, Minnesota, 
before Earl J. Smith, Hearing Examiner, United States Depart- 
ment of Agriculture. Following the hearing both parties filed 
proposed findings of fact and conclusions of law. In his report, 
the hearing examiner proposed that the petition be dismissed. 
The petitioner did not file exceptions to the report. From an 
examination of the record and the papers filed in the proceeding, 
it appears that the petitioner is contending: 

1. That the excess of payments over the minimum prices in 
certain periods when the producer cooperatives required such 
payments for their milk can be offset against underpayments of 
the minimum price in other periods; 

2. That the order is invalid in that it interferes with existing 
contracts and with the right to contract; 

8. That the order is invalid because it requires a handler to 
pay for milk at a price which is not determined until after the 
handler has acquired the milk; 
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4, That the order is invalid because of the inequity of requiring 
a handler to pay a Class I price for buttermilk resulting from the 
handler’s churning which is used as cultured buttermilk, whereas 
if the buttermilk were dumped such payment would not be re- 
quired ; 

5. That the order is invalid because it is not in accordance 
with Section 8c(5) (B) (ii) of the Agricultural Marketing 
Agreement Act; and 

6. That the order is invalid because it imposes an undue hard- 
ship on petitioner. 

FINDINGS OF FACT 

1. Petitioner, Franklin Cooperative Creamery, Inc., is a hand- 
ler subject to Order No. 73, as amended, regulating the handling 
of milk in the Minneapolis-St. Paul marketing area. The associa- 
tion is a corporation organized as a consumer cooperative under 
the laws of the State of Minnesota. 

2. During the period in question, May to October, 1949, it 
operated a milk plant in the city of Minneapolis, Minnesota, which 
was a pool plant as defined in Order No. 73. In such plant it re- 
ceived milk from producers as defined in Order No. 73 and re- 
ceived milk, skim milk and cream from other pool plants under 
Order No. 73. The products it marketed included milk, cream, 
buttermilk and butter. It manufactured its own butter for sale 
to its patrons. 

3. During the period of time here involved, it received at its 
plant sweet cream which it purchased from the pool plants of 
certain cooperative associations of producers which were handlers 
under Order No. 73. The handling of such cream was subject to 
-regulation under Order No. 73. The cream was purchased pri- 
marily for the ‘manufacture of butter. 

4. Sweet cream purchased as described in Finding 3 was paid 
for by petitioner at a negotiated price without regard to its 
utilization by the petitioner or the classification, pricing 
and payment provisions of Order No. 73. The petitioner has never 
attempted to negotiate for the purchase of this cream on the 
basis of either a specific price or the classified price fixed by the 
order, whichever is higher. It does buy milk from a cooperative 
association on such an alternative basis. 

5. Sweet cream purchased as described was used by petitioner 
to churn butter and to make cultured buttermilk. Petitioner sold 
the butter and the buttermilk on its regular milk routes to its 
customers. The butter thus made from sweet cream and sold by 
petitioner was of very high quality and its production and distri- 
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bution were primarily engaged in by the petitioner as a special 
service to petitioner’s regular route customers for milk and milk 
products. It was produced in the city of Minneapolis and was a 
high-cost operation. ‘ 

6. The natural buttermilk (churned skim milk) resulting from 
the churning of the sweet cream usually was processed by the 
petitioner into cultured buttermilk but was occasionally used 
for making ice cream. Whenever this supply of churned skim milk 
was insufficient for petitioner’s requirements for cultured butter- 
milk, petitioner purchased additional skim milk from pool plants 
of cooperative association handlers subject to Order No. 73. The 
latter skim was obtained by the separator process of separation 
rather than by the churning process. The cultured buttermilk 
obtained from either or both sources of skim milk was labeled and 
sold in the same way without distinction as to the source of the 
skim. Frequently the churned skim milk and the separated skim 
milk were mixed in making the cultured buttermilk. 

7. During all the times in controversy, Order No. 73 provided 
for the classification of all skim milk and butterfat received by 
a handler into two classes in accordance with the use or dispo- 
sition of the skim milk and butterfat. The pertinent provisions 
of the order relating to such classification of skim milk and 


butterfat were as follows from February 1, 1949, to August 15, 
1950: 


“$973.4 Classification—(a) Skim Milk and Butterfat to be Classi- 
fied. All skim milk and butterfat, except that in non-fluid milk 
products disposed of in the form in which received without further 
processing or packaging, received by a handler during each delivery 
period shall be classified by the market administrator pursuant to 
the following provisions of this section. 

“(b) Classes of Utilization. Subject to the conditions set forth in 
paragraphs (d) and (e) of this section, the classes of utilization 
shall be as follows: 

“(1) Class I milk shall be all skim milk and butterfat disposed of 
for consumption in the form of milk, skim milk, buttermilk, flavored 
milk, flavored milk drinks, cream (sweet or sour including a mixture 
of cream and milk or skim milk containing less butterfat than the 
legal standard for cream), eggnog, aerated cream, ready whipped 
cream, and mixes for toppings and uses similar to those of whipped 
cream, all skim milk and butterfat not specifically accounted for 
pursuant to subparagraph (2) of this paragraph and all shrinkage 
allocated to Class I milk pursuant to paragraph (c)(3) and (4) 
of this section. 

“(2) Class II milk shall be all skim milk disposed of as animal 
feed and all skim milk and butterfat: (i) Used to produce a milk 
product other than those specified in subparagraph (1) of this para- 
graph, (ii) in shrinkage of receipts from nonpool plants, and (iii) 
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in shrinkage of receipts directly from producers’ farms which has 
been allocated to Class II pursuant to paragraph (c) (3) of this 
section. * * * 

“(d) Responsibility of Handlers and Reclassification of Milk. 
(1) All skim milk and butterfat purchased or received by a handler 
shall be Class I milk unless the handler who first received such skim 
milk and butterfat proves to the market administrator that it 
should be classified otherwise. 

“(2) Any skim milk and butterfat shall be reclassified if verifica- 
tion by the market administrator discloses that the original classi- 
fication was incorrect. 

“(e) Transfers. Skim milk or butterfat disposed of by a handler 
by transfer shall be classified: 

“(1) As Class I milk if transferred in the form of milk, skim milk 
or cream to another handler (other than a producer-handler, unless 
utilization in Class II is mutually indicated in writing to the mar- 
ket administrator by both handlers on or before the 8th day after 
the end of the delivery period within which such transfer occurred, 
but in no event shall the amount classified in either class exceed the 
total use in such class by the transferee handler: Provided, That, if 
either or both handlers have received skim milk or butterfat from a 
nonpool plant, the skim milk or butterfat transferred from a pool 
plant shall be classified at both plants so as to return the highest 
class utilization to milk producer. * * * 

“(f) Computation of Milk in Each Class. For each delivery period 
the market administrator shall correct mathematical and other 
obvious errors in the delivery period report submitted by each 
handler and shall compute the total pounds of skim milk and butter- 
fat, respectively, in Class I milk and Class II milk for each handler.” 


8. During all the times in controversy, Order No. 73 required 

a handler who received skim milk or butterfat in any form from 
the pool plant of a cooperative association of producers to pay 
such cooperative association for all such skim milk and butterfat 
at not less than the class price therefor, as classified pursuant 
to section 973.4 of the order, in accordance with the use or dispo- 
sition of such skim milk and butterfat. The pertinent provisions 
of the order relating to such payments were as follows from 
February 1, 1949, to August 15, 1950: 

“$973.8 Payments for milk—(a) Time and Method of Payment. 

Each handler shall make payment as follows: * * * 

“(3) On or before the 10th day after the end of the delivery period 

in which the skim milk or butterfat was received, to a cooperative 

association for skim milk or butterfat purchased or received from 

such cooperative association at not less than the class prices com- 

puted pursuant to § 973.5(a), subject to the differentials set forth 

in §973.5(c) and (d), and less the amount of the payment made 

pursuant to subparagraph (4) of this paragraph. 

“(4) On or before the 20th day of the delivery period in which 

such skim milk and butterfat was received, to a cooperative associa-. 
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tion, if it so requests, for skim milk and butterfat which was pur- 
chased or received from such cooperative association and for skim 
milk and butterfat which such cooperative association caused to be 
delivered directly from producers’ farms to the plant of such handler 


during the first 15 days of such delivery period at the approximate 
value of such skim milk or butterfat.” 


9. Section 973.5 of Order No. 73 referred to in section 973.8 (a) 
prescribed the method or formula for calculating the class prices 
payable under section 973.8(a) (3) and (4) for skim milk and 
butterfat received each month from cooperative associations of 
producers by each handler. The introductory paragraph in section 
973.5 reads as follows: 

“$973.5 Minimum prices—(a) Class Prices. Each handler shall, 
subject to the provisions of paragraphs (c) and (d) of this section, 
pay at the time and in the manner set forth in § 973.8 not less than 
the prices set forth in this paragraph per hundredweight of milk 
received during each delivery period at such handler’s plant.” 

10. Order No. 73, as is the case generally with other orders 
issued under the act, provides for classification of milk, pricing, 
payment, accounting, etc., on a monthly period basis, that is, each 
delivery period is separate and distinct for the purposes of the 
order. Section 973.1 (m) defined “delivery period” as follows: 

“(m) ‘Delivery period’ means a calendar month or the portion 
thereof during which this order is in effect.” 

11. Under Order No. 73 all class prices are announced by the 
market administrator on or before the sixth day of the month 
following the delivery period. Handlers’ utilization reports must 
be filed on or before the eighth day of the month following the 
delivery period. 

12. All the skim milk and butterfat in the cream acquired and 
utilized by petitioner were classified by the market administrator 
in the manner provided by the classification provisions of Order 
No. 73. All skim in the cream which was disposed of as cultured 
buttermilk was classified as Class I milk. No butterfat was dis- 
posed of as buttermilk. All skim and butterfat in the cream 
which was disposed of in butter were classified as Class II milk. 
The market administrator computed the value of all the skim 
milk and butterfat as so classified at the class prices for Class I 
and Class II milk to determine the petitioner’s minimum obli- 
gation to the supplying cooperative associations in accordance with 
section 973.8(a) (3) of the order. 

18. Upon comparing the amounts paid by petitioner to the 
supplying cooperatives for the cream at the negotiated price 
referred to in Finding of Fact 4 with the minimum value of 
such cream reterred to in Finding 12 which was required to be 
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paid by section 973.8(a) (3) of Order No. 73, the market adminis- 
trator determined that the petitioner had failed to pay such mini- 
mum obligation to the supplying cooperatives for such cream for 
a number of delivery periods ranging from May 1949 to October 
1949, inclusive. On or about January 17, 1950, the market ad- 
ministrator notified the petitioner of such underpayments and 
demanded that the petitioner pay the deficiencies for such delivery 
periods to the supplying cooperatives. After further audit review 
of the petitioner’s accounts, the market administrator on or about 
June 20, 1950, revised the notice of January 17, 1950, by reducing 
the amounts of the deficiencies or underpayments for which de- 
mand had previously been made, the revised amounts being as 
follows: 


Revised Amount 

Cooperative Creamery Suppliers Delivery Period of Underpayment 
St. Michael’s Cooperative May 1949 $164.85 
Creamery June 1949 111.48 


Total $276.33 


Crown Cooperative Creamery Sept. 1949 $325.88 
Oct. 1949 205.84 


Total $531.72 


14. The petition herein was filed on or about February 27, 1950, 
and challenged the lawfulness of the Class I classification of skim 
used in buttermilk and the resulting demands made by the market 
administrator for the payment of deficiencies due as aforesaid to 
and including the October 1949 delivery period. Similar deficien- 
.cies arose for delivery periods subsequent to October 1949 and 
payment thereof was duly demanded by the market administrator. 

15. For the delivery periods of January through April, 1949, 
inclusive, the petitioner paid to the supplying cooperatives for 
cream purchased and used in said delivery periods amounts which 
exceeded the minimum value of the cream at the prices prescribed 
by the order for the uses of the cream. The amounts by which 
the negotiated price for the cream exceeded the minimum value 
thereof as classified under Order No. 73 were $618.67, $649.58, 
$861.53 and $287.05 for the months of January, February, March 
and April, 1949, respectively. 

16. Order No. 73 was promulgated effective November 3, 1945, 
after the usual notice, hearing, findings, etc. The promulgation 
record included substantial evidence that all skim milk and but- 
terfat disposed of for consumption as cultured buttermilk should 
be classified and paid for as Class I milk (Decket AO 178, pp. 





oO = =~ & et Ht OO OR kt Ot 


inis- 
nini- 
for 
ober 
ad- 
and 
yery 
lew 
out 
‘ing 
de- 
as 


int 
ent 


rr. 

















FRANKLIN COOPER. CREAMERY ASS’N, INC. 1173 
Cite as 10 A.D. 1165 


169-175, 298-302, 402-403; Exhibit 17). In May 1948, a hearing 
was held upon proposed amendments to the order, including a 
proposal by the petitioner that buttermilk made from churned 
skim milk be classified in Class II instead of Class I. On the basis 
of evidence at the hearing, this proposal was not adopted. The 
petitioner did not file exceptions to the recommended decision in 
that proceeding. In subsequent amendment proceedings in 1950, 
the petitioner made a similar proposal which was again denied 
after hearing and again the petitioner did not except to the 
recommended decision. The amendments of August 16, 1950, 
made no material changes in Order No. 73 insofar as this pro- 
ceeding is concerned. 


CONCLUSIONS 


We examine first the petitioner’s contention that requiring 
it to pay a Class I price for the skim used in buttermilk after 
purchase of the cream by it conflicts with section 8c(5) (B) (ii) 
of the act which authorizes provisions in an order providing “for 
the payment to all producers and associations of producers de- 
livering milk to all handlers of uniform prices for all milk so 
delivered, irrespective of the uses made of such milk by the in- 
dividual handler to whom it is delivered.” 

Section 8c(5)(B) (ii) of the act is completely irrelevant to 
the issues here. It is concerned only with payments to producers 
through the operation of a market-wide pool which depends upon 
minimum costs to handlers under the classified price plan em- 
bodied in section 8c(5) (A) of the act. Moreover, Order No. 73 
does not employ a market-wide pool but establishes an individual 
handler pool under section 8c(5) (B) (i). The classified price plan 
provided by section 8c(5) (A) necessarily works on the principle 
of utilization of milk by a handler after purchase and has been 
approved by the courts. See e.g., Queensboro Farm Products v. 
Wickard, 137 F. (2d) 969 (C.C.A. 2d, 1943). 

The petitioner argues also that it should be permitted to pay 
less than the prescribed minimum price in one period when it 
has paid more than the minimum in another period. The act 
authorizes the Secretary to fix minimum prices only. A handler 
can pay more than that price when he sees fit. When competition 
for milk increases, a handler desiring milk may find it necessary 
to pay more than the minimum price as an inducement to the 
sellers to prefer the handler over others in the sale of their milk. 
The act does not authorize an order preventing a producer or 
association of producers from getting as high a price as possible 
for milk. On the other hand, a handler is not permitted to pur- 
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chase milk from producers or associations of producers for less 
than the minimum price. Under the order the minimum price is 
fixed for each calendar month and agreement to pay more than 
that price is legal. An agreement to pay less is illegal. The illegali- 
ty of the agreement to pay less in one period is not relieved by 
a legal agreement to pay more in another period. See In re Wal- 
lace L. Henshaw, 1 A.D. 721 (1942). To permit such a procedure 
would render futile the efforts to secure the payment of uniform 
minimum prices by handlers and to stabilize a market. 

The remaining objections of the petitioner made in its petition 
and during the course of the hearing are largely based upon the 
petitioner’s methods of operation. The petitioner believes that 
it should not have to pay a Class I price for the skim used in 
buttermilk because petitioner cannot afford, under such cricum- 
stances, to make butter from the cream purchased. But the re- 
quirement of paying a Class I price for the milk used in Class 
I products applies to all handlers, it was adopted and maintained 
after public hearings upon the basis of substantial evidence, and 
the petitioner does not undertake to attack the reasonableness by 
pointing out any deficiencies in the promulgation hearing records. 
A regulation otherwise valid does not become invalid as to a 
person regulated merely because that one person cannot make a 
profit under it or even suffers financial loss. See e.g., Hegeman 
Farms Corp. v. Baldwin, 298 U.S. 168 (1934); Wawa Dairy 
Farms v. Wickard, 149 F.(2d) 860 (C.C.A. 3d, 1945). The very 
existence of regulation means that the persons regulated are 
not as free to act as they are in the absence of regulation, and it 
is familiar law now that regulations or statutes are not invalid be- 
- cause they cut across existing contracts or restrict the freedom 
to contract. There is no inequity or discrimination in violation 
of law by requiring the petitioner along with all other handlers 
to pay a Class I price for skim milk used as buttermilk, a Class I 
product. To hold otherwise would mean that the petitioner would 
get its skim milk for buttermilk at a lower price than other hand- 
lers, certainly an inequitable result to say nothing of the fact that 
section 8c(5) (A) of the act prescribes that minimum prices for 
use classifications shall be “. . . uniform as to all handlers . . .” 
subject only to stated adjustments not pertinent here. 

The petitioner makes a further contention that classified use 
value of the cream is not determinable until several months after 
its purchase and that, therefore, payment of any deficiency in 
price amounts to a penalty of a retroactive nature. This assertion 
is without merit. All class prices are announced by the market 
administrator on or before the sixth day of the month immediate- 
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ly following the delivery period in which the milk or cream is 
received. If the petitioner reports its receipts and disposition of 
cream properly, it is able to know the exact cost at that time. 
The Class I price for Class I skim and butterfat derived from 
cream is the same as the Class I price for skim and butterfat in 
fluid milk used for Class I purposes, and petitioner finds no dif- 
ficulty in its purchase of fluid milk for Class I purposes. The 
order is plain that any skim used in buttermilk is Class I and 
petitioner knows, or should know, that such is the case when it 
buys the cream. 


Any protests of the petitioner not specifically discussed are, 
of course, overruled. 


ORDER 


In view of the foregoing, the relief requested by the petition 
is denied and the petition is dismissed. 


(No. 2900) 


In re CHARLES E. THOMPSON. P&S Doc. No. 1992. Decided Sep- 
tember 5, 1951. 


Suspension of Registration--Cease and Desist—Unfair, Unjustly 
Discriminatory, and Deceptive Practices—Consent Order 


Where the Order of Inquiry charged the respondent with violating sections 
312(a) and 401 of the act, and section 10 of the Federal Trade Com- 
mission Act by causing weighmasters, whose duty it was to determine 
and record on scale tickets the correct weight of livestock weighed on 
the stockyard scales, by reason of cash payments made, to weigh live- 
stock sold by respondent at more than their true weights and to weigh 
livestock purchased by respondent at less than their true weight and to 
issue scale tickets showing such incorrect weights, and by failing to keep 
such accounts, records, and memoranda as fully and correctly disclosed 
his business as a dealer and market agency at the stockyard, and 
respondent filed an answer admitting the allegations of fact in the 
Order of Inquiry, and consented to the issuance of an order of cease and 
desist and suspension of his registration, and complainant recommended 
that the order consented to be issued, the respondent is ordered to cease 
and desist from engaging in the unfair, unjustly discriminatory, and 
deceptive practices set out in Findings of Fact, and to keep such ac- 
counts, records, and memoranda as fully and correctly disclose his busi- 
ness as a dealer and market agency at the stockyard, and his registration 
is suspended. 


Mr. Jerome S. Ducrest for Production and Marketing Administration. Mr. 
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Frederick W. Turner, Jr. of Turner, Hunt & DeBolt, of Chicago, Illinois, 
for respondent, Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing, filed by the Director of the Livestock Branch, Production and 
Marketing Administration, on March 2, 1951, alleged that re- 
spondent, a registered dealer and market agency, wilfully vio- 
lated sections 312 (a) and 401 of the act and section 10 of the 
Federal Trade Commission Act, which section is incorporated in 
and made a part of the Packers and Stockyards Act by section 
402 of the latter act. Respondent, on March 29, 1951, filed an 
answer to the Order of Inquiry in which he denied the charges 
and requested an oral hearing. Subsequently, on August 15, 1951, 
prior to any hearing, respondent, through his attorney, filed an 
amended answer admitting the allegations of fact in the Order 
of Inquiry and Notice of Hearing, and consenting to the issuance, 
without a hearing, of an order requiring him to cease and desist 
from continuing the practices complained of, and to a suspension 
of his registration under the act for a period not to exceed three 
months. The Livestock Branch, by its attorney, has recommended 
that such an order be issued. 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, hereinafter re- 
-ferred to as the stockyard, at all times mentioned herein was a 
posted stockyard subject to the provisions of the act. 

2. Respondent is registered with the Secretary as a market 
agency to buy cattle on a commission basis and as a dealer to buy 
and sell cattle for his own account, at the stockyard, and at 
the times of the transactions of said respondent hereinafter 
referred to was so registered. 

3. Respondent, at the stockyard, at divers times during the 
years 1949 and 1950, paid certain sums of money, or gave other 
compensation, to various weighmasters, who, during that period 
of time, were employed as weighmasters at the stockyard and 
whose duty it was to determine correctly the weight of livestock 
weighed on stockyard scales, for the purpose and with the effect 
of compensating said weighmasters for recording weights on scale 
tickets showing the weight of cattle bought by respondent at less 
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than the true and correct weight thereof and showing the weight 
of cattle sold by respondent at a weight greater than the true 
and correct weight thereof. Said false and incorrect scale tickets 
were made a part of the accounts, records and memoranda of the 
stockyard owners. Respondent paid for cattle purchased by him 
and collected for cattle sold by him on the basis of the false 
weights shown on the scale tickets. 

4. Respondent, during the years 1949 and 1950, failed to keep 
such accounts, records and memoranda as fully and correctly 
disclosed all transactions involved in his business as a market 
agency and as a dealer, at the stockyard, in that the accounts, 
records and memoranda kept by him failed to disclose fully and 
correctly all expenses incurred by respondent in connection with 
his market agency and dealer operations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, which 
respondent has admitted, we must conclude that he has violated 
section 312 (a) of the act and section 10 of the so-called Federal 
Trade Commission Act. The violations involved fraud and deceit 
and were necessarily wilful. The effect of the practice of paying 
weighmasters was that respondent when buying cattle, paid for 
less weight than he received, and, when selling cattle, received 
payment for more weight than he delivered. The practice is dis- 
honest and is a flagrant violation of the act which cannot be too 
strongly condemned. 

Respondent, by causing weighmasters to record incorrect 
weights on scale tickets, caused false and incorrect entries to be 
made in the accounts, records and memoranda of the stockyard 
owners. This practice is deceptive and is also a flagrant violation 
of the act. 

By reason of the facts set forth in Finding of Fact 4, it must 
be concluded that respondent wilfully violated section 401 of the 
act and section 10 of the so-called Federal Trade Commission Act. 
The failure to keep accurate records and accounts operates to 
conceal violations of the act and to mislead enforcement officials 
so that the enforcement of the act is seriously hampered and 
frustrated. 

Complainant has recommended and the respondent has agreed 
that a cease and desist order be issued against respondent, 
that he be ordered to keep proper accounts, records and memo- 
randa, and that his registration be suspended for a period of 
three months. The order will be issued. 
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ORDER 


Respondent shall cease and desist from: 

1. Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of bribing weighmasters or other persons in con- 
nection with any matter involving the handling of livestock at 
any posted stockyard. 

2. Making or causing to be made false entries in his accounts, 
records, and memoranda or in the accounts, records and memo- 
randa of any person subject to the provisions of the Packers and 
Stockyards Act. 

The respondent shall keep such accounts, records and memo- 
randa as fully and correctly disclose all transactions involved in 
his business at the stockyard, including cash expenditures made 
by him, and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 

Respondent’s registration under the act is suspended for a peri- 
od of three months from the effective date hereof. 

This order shall become effective five days after service and 
copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 2901) 


In re UNION STOCK YARDS COMPANY OF OMAHA, (LTD). P&S Doc. 
No. 344. Decided September 10, 1951. 


Increase in Rates and Charges 


Petition for increase in rates and charges granted inasmuch as parties are 
agreed and no objection filed by member of the public. 


Mr. John L. Currin for Production and Marketing Administration. Mr. H. L. 
Van Amburgh, of Omaha, Nebraska, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended, (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order dated August 12, 1949 (9 A. D. 
877), as continued in effect and amended by orders dated July 8, 
1950 (9 A.D. 791), November 27, 1950 (9 A.D. 1333), and March 
6, 1951 (10 A.D. 3338). 

By petition filed on July 31, 1951, respondent requested au- 
thority to cancel its existing Schedule No. 14 of Charges and all 
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Supplements thereto and to publish and file with the Secretary 
a new Schedule No. 15 of Charges. Notice of this petition was 
published in the Federal Register on August 15, 1951 (16 F.R. 
8048). This notice, which set out the requested changes in respon- 
dent’s existing schedule of charges, provided opportunity for any 
interested party to indicate a desire to be heard in the matter. 
No communication regarding the matter has been received by 
the Hearing Clerk. 

On September 4, 1951, the attorney for the Livestock Branch 
filed an answer recommending that the petition be granted and 
that assessing of the rates and charges petitioned for by respon- 
dent be authorized for a period of one year. 

Inasmuch as the parties are agreed and no protest has been 
filed the petition is granted and respondent is authorized to file 
a new tariff similar to the one attached to its petition and cap- 
tioned “UNION STOCK YARDS COMPANY OF OMAHA (Lim- 
ited), Schedule No. 15 of Charges, (Cancels Schedule No. 14 and 
All Supplements thereto.)” and to assess the charges provided 
therein beginning on the effective date of this order. 

The respondent corporation which must prepare for and be 
ready to comply with this order on its effective date wishes to 
have it become effective as soon as possible. All interested persons 
have had constructive notice of the contents of the petition and 
an opportunity to request to be heard in the matter. The Packers 
and Stockyards Act provides that no order of this nature shall 
become effective in less than 5 days after its date of signature. 
Undue delay in making this order effective may adversely affect 
marketing conditions. Accordingly, good cause is found for mak- 
ing it effective in less than 30 days. 

This order shall become effective on the 6th day after its date 
of signature and remain in effect for a period of one year follow- 
ing its effective date unless changed by further order during 
that period. 

A copy hereof shall be served upon each of the parties by regis- 
tered mail or in person. 


(No. 2902) 

In re A. C. Feil. P&S Doc. No. 1935. Decided September 17, 1951. 

Suspension of Registration—Cease and Desist—Unfair. Unjustly 
Discriminatory, and Deceptive Practices—Consent Order 


Where the Order of Inquiry charged the respondent with violating sections 
312(a) and 401 of the act, and section 10 of the Federal Trade Com- 
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mission Act by causing weighmasters, whose duty it was to determine 
and record on scale tickets the correct weight of livestock weighed on 
the stockyard scales, by reason of cash payments made, to weigh such 
livestock at more than their true weight and to issue scale tickets show- 
ing the weights greater than the true weights thereof, and by failing 
to keep such accounts, records, and memoranda as fully and correctly 
disclosed his business as a dealer and market agency at the stockyard, 
and by wilfully making, or causing to be made, false entries in the 
annual report for the year 1949, submitted by him to the Director, Live- 
stock Branch, Production and Marketing Administration, and the re- 
spondent entered a plea of nolo contendere to the charges contained in 
the Order of Inquiry and consented to the issuance of an appropriate 


order of cease and desist and suspension of his registration, and com- 
plainant recommended that the order consented to be issued, the re- 
spondent is ordered to cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices set out in the Findings 
of Fact, and to keep such accounts, records, and memoranda as fully 
and correctly disclose his business as a dealer and market agency at 
the stockyard, and his registration is suspended. 


. Benjamin M. Holstein for Production and Marketing Administration. 


Mr. Jack Arnold Welfeld of Lucas and Thomas, of Chicago, Illinois, for 
respondent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing, filed by the Director of the Livestock Branch, Production 
and Marketing Administration, on February 6, 1951, alleged that 
. respondent, a registered dealer and market agency, wilfully vio- 
lated sections 812(a) and 401 of the act and section 10 of the 
Federal Trade Commission Act, which section is incorporated in 
and made a part of the Packers and Stockyards Act by section 
402 of the latter act. Respondent filed an answer to the Order 
of Inquiry on February 21, 1951, stating that he had no knowledge 
or information sufficient to form a belief as to the charges and 
requesting an oral hearing. Subsequently, on August 20, 1951, 
respondent, through his attorneys, filed an amended answer in 
which he admitted and consented to the jurisdiction of the Sec- 
retary of Agriculture, entered a plea of nolo contendere to the 
charges contained in the Order of Inquiry, and consented to the 
issuance of “an appropriate order of cease and desist and an 
order of suspension of his registration not to exceed a period of 
twenty-four months’. Respondent, in said amended answer, also 
waived the report of the examiner. The Livestock Branch, by its 
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attorney, has recommended that an order in the form suggested 
by respondent be entered. 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, hereinafter re- 
ferred to as the stockyard, at all times mentioned herein was a 
posted stockyard subject to the provisions of the act. 

2. Respondent is registered with the Secretary as a dealer 
buying and selling hogs for his own account and as a market 
agency to buy on a commission basis and at the times of the trans- 
actions of said respondent hereinafter referred to was so regis- 
tered. 

3. Respondent, at the stockyard, on the fourteen dates listed 
in the Order of Inquiry and at divers other times during the 
year 1950, in connection with the sale of hogs by respondent, 
caused various weighmasters, whose duty it was to determine and 
record on scale tickets the correct weight of livestock weighed 
on stockyard scales, by reason of cash payments made, or other 
compensation given, by respondent to said weighmasters, to 
weigh such hogs at more than their true weights and to issue scale 
tickets showing weights greater than the true weights of the hogs. 
Said false and incorrect scale tickets were made a part of the 
accounts, records and memoranda of respondent, the stockyard 
owners and the market agencies through which the hogs were 
sold. 

4. Respondent, during the years 1949 and 1950, failed to keep 
such accounts, records and memoranda as fully and correctly 
disclosed all transactions involved in his business as a market 
agency and as a dealer at the stockyard in that the accounts, 
records and memoranda kept by him failed to disclose fully and 
correctly all expenses incurred by respondent in connection with 
his market agency and dealer operations. 

5. Respondent wilfully made, or caused to be made, false en- 
tries and statements of fact in the annual report submitted by 
him for the period November 29, 1948, to December 31, 1949, at 
the request of the Director, Livestock Branch, in that respondent 
failed to disclose in such annual report approximately ten thous- 
and dollars ($10,000.00) of the expenditures made by him in his 
business. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is 
concluded that respondent has violated section 312(a) of the act 





1182 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 10 A.D. 1179 


and section 10 of the so-called Federal Trade Commission Act. 
The violations involved fraud and deceit and were necessarily wil- 
ful. The effect of paying weighmasters was that respondent, when 
selling hogs, received payment for more weight than he delivered. 
The practice is dishonest and is a flagrant violation of the act 
which cannot be too strongly condemned. 

Respondent, by causing weighmasters to record incorrect 
weights on scale tickets, caused false and incorrect entries to be 
made in his own accounts and in the accounts, records and memo- 
randa of the stockyard owners and market agencies. This prac- 
tice is deceptive and is also a flagrant violation of the act. 

By reason of the facts set forth in Findings of Fact 4 and 5, 
it must be concluded that respondent wilfully violated section 
401 of the act and section 10 of the so-called Federal Trade Com- 
mission Act. The failure to keep accurate records and accounts 
and the giving of false information in reports operates to con- 
ceal violations of the act and to mislead enforcement officials so 
that the enforcement of the act is seriously hampered and frus- 
trated. 

Complainant has recommended and respondent has. agreed that 
a cease and desist order be issued against respondent, that he be 


ordered to keep proper accounts, records and memoranda, and 
that his registration be suspended for a period of twenty-four 
months. The order will be issued. 


ORDER 


Respondent shail cease and desist from: 

1. Engaging in the unfair, unjustly discriminatory, and de- 
_ ceptive practice of bribing weighmasters or other persons in 
connection with any matter involving the handling of livestock 
at any posted stockyard; 

2. Making or causing to be made false entries in his accounts, 
records and memoranda or in the accounts, records and memo- 
randa of any person subject to the provisions of the Packers and 
Stockyards Act; and 

8. Making or causing to be made false entries or statements 
of fact in any report submitted under the Packers and Stockyards 
Act or the regulations. 

Respondent shall keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in his 
business at the stockyard, including cash expenditures made by 
him, and showing as to each item of expense, the date, amount, 
purpose and to whom paid. 
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Respondent’s registration under the act is suspended for a 
period of twenty-four months from the effective date hereof. 
This order shall become effective five days after service and 
copies hereof shall be served upon the parties by registered mail 
or in person. 











(No. 2903) 






In re TOM BENSON, D.B.A. FULTON COMMISSION COMPANY. P&S 
Doc. No. 2004. Decided September 17, 1951. 






Cease and Desist—Unfair and Deceptive Practices—Misuse of 
Shippers’ Proceeds—Failure to Keep Proper Books and Records 


Respondent having admitted the allegations in the complaint that he wilfully 
violated sections 304, 307, 312(a), and 401 of the act, and having con- 
sented to the issuance of a cease and desist order, which was recom- 
mended by the Livestock Branch, is ordered to cease and desist from: 
(1) using shippers’ proceeds for purposes of his own by making with- 
drawals from the shippers’ proceeds account in excess of the author- 
ized deductions, by extending credit to buyers beyond the normal period, 
by charging checks that had been dishonored against the shippers’ pro- 
ceeds account, and by honoring the drafts of a country trader from the 
shippers’ proceeds account; (2) failing to keep full and accurate ac- 
counts and records by not showing as a credit in its custodial account 
trial balances, notes payable given by respondent; (3) failing to remit 
refunds for freight overcharges on livestock to the owner or consignor; 

(4) failing to transmit the entire net proceeds from the sale of con- 

signed livestock to the owners or consignors; (5) failing to disclose its 

insolvency; and (6) misrepresenting the state of 12 head of cattle to 
the auctioneer; and respondent is directed to handle shippers’ proceeds 
funds in conformity with the requirements of section 201.42 of the regu- 
lations under the act, and to keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in its 
business. 


Mr. Fritz R. Kahn for Production and Marketing Administration. Mr. Tom 
Benson, of Seattle, Washington, respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 




































PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by an Order of Inquiry and 
Notice of Hearing filed on March 23, 1951, by the Director, Live- 
stock Branch, Production and Marketing Administration. On 
April 9, 1951, respondent filed an answer setting forth his ex- 
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planations of the facts alleged in the Order of Inquiry. Subse- 

quently, on August 6, 1951, respondent filed an amended answer 

admitting the allegations of fact and consenting to the issuance, 

without a hearing, of an order requiring him to cease and desist} 
from continuing the practices complained of. The Livestock} 
Branch, through its attorney, filed on August 24, 1951, a recom.f 
mendation that an order be issued in accordance with the terms 

of the amended answer. 


FINDINGS OF FACT 


1. The Seattle Union Stock Yards, Seattle, Washington, here- 
inafter referred to as the stockyard, was at all times mentioned } 
herein a posted stockyard under the provisions of the act. 

2. The respondent is registered with the Secretary of Agricul- 
ture as a market agency engaged in the business of buying and 
selling livestock on a commission basis and as a dealer buying 
and selling livestock for his own account, and at the times of the 
transactions hereinafter referred to was so registered. 

3. Respondent during the period from July 1, 1949, to August 
31, 1950, used shippers’ proceeds for purposes of his own, thereby 
endangering or impairing the faithful and prompt accounting 
therefor and payment of the portions thereof due the owners or 
consignors of livesock, in that: 

(a) At frequent and irregular intervals during said period, 
he transferred funds from the shippers’ proceeds account to his 
general account in excess of the authorized deductions for his 
buying and selling services and payment of legal charges, thus 
creating shortages in the shippers’ proceeds account. 

(b) Respondent at divers times during said period extended 
credit out of said shippers’ proceeds to buyers of consigned live- 
stock, beyond the normal period at the stockyard. 

(c) Respondent at divers times during said period charged 
against the shippers’ proceeds account, instead of his general 
account, checks which had been deposited in the shippers’ pro- 
ceeds account but had been dishonored by the drawee banks. 

(d) Respondent during the months of May and June, 1950. 
honored the drafts of a country trader either directly from the 
shippers’ proceeds account or by transfers of funds from the 
shippers’ proceeds account to his general account. 

4. Respondent during the period from February 1, 1950, to 
August 23, 1950, failed to keep such accounts and records as 
would fully and correctly disclose all transactions involved in his 
business, in that he failed to show as a credit in his custodial 
account trial balances five notes payable given by respondent. 
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5. Respondent at divers times during 1949 failed to remit 
funds returned by railroads for freight overcharges on livestock 
to the owners or consignors of such livestock. 

6. Respondent in the month of May, 1950, failed to transmit 
or deliver to the owners or consignors of livestock consigned to 
him for sale on a commission basis the entire net proceeds re- 
ceived from the sale of such livestock. 

7. Respondent on January 31, 1951, was insolvent, in that his 
current assets were $102.93 and his current liabilities were $1,- 
633.20, resulting in a net deficit in working capital of $1,530.27. 

8. Respondent on or about January 22, 1951, misrepresented 
to the auctioneer at the stockyard that 12 head of cattle con- 
signed to the respondent had been on grain 120 days whereas, in 
fact, they had been fed potatoes. 

9. Respondent on September 4, 1945, pursuant to Section 202.5 
of the Rules of Practice Governing Proceedings under the act 
(9 CFR 202.5), entered into a stipulation with the Secretary of 
Agriculture in which he admitted (1) having failed to maintain 
a complete system of accounts and records covering all transac- 
tions handled by him as a market agency and dealer, subject to 
the act, (2) having transferred funds in round figures from the 
market agency bank account to his general bank account as 
needed, at frequent intervals, and (3) having withdrawn from 
the market agency bank account amounts in excess of actual 
amounts due him from shippers’ proceeds funds as selling com- 
missions and other marketing expenses. The respondent further 
stipulated that he would thereafter maintain a complete set of 
accounts and records, that he would thereafter handle shippers’ 
proceeds funds in strict conformity with the requirements of Sec- 
tion 201.42 of the regulations under the act and make with- 
drawals of commissions and other marketing expenses at regular 
intervals, and that, if in the future he engaged in any practice 
prohibited by the act, such stipulation would be admissible as 
evidence of the acts, facts and practices set forth therein in any 
subsequent proceedings against him under the provisions of the 
act, before the Secretary of Agriculture. ; 


CONCLUSIONS 


By reason of the facts herein, all of which have been admitted 
by the respondent, the respondent has wilfully violated sections 
304, 307, 312(a), and 401 of the act and sections 201.40, 201.41, 
and 201.43 of the regulations issued pursuant to the act. Such 
violations are serious and ordinarily would warrant the suspen- 
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sion of respondent’s registrations. However, the Livestock Branch, f 
Production and Marketing Administration, the administrative f 
agency responsible for the administration of the act, has indicated 
that a cease and desist order will be adequate in this case to ac- f 
complish the purposes of the act. The recommendation of the f 
Livestock Branch will be followed with respect to this Order. 


ORDER 


1. The respondent shall cease and desist from engaging in 
_ the unfair, unjustly discriminatory and deceptive practices and 
devices described in the Findings of Fact. 

2. The respondent shall deposit gross proceeds received from f 
the sale of livestock handled on a commission or agency basis in 
a separate bank account designated “Shippers’ Proceeds <Ac- 
count”, or by a similar identifying designation. Such account 
shall be drawn on only for payment of the net proceeds to the | 
person or persons entitled thereto, for the payment of sums due | 
the respondent as compensation for his services, and for such | 
sums as may be required to pay all legal charges against the con- [| 
signments of livestock as the respondent may, in his capacity as 
agent, be required to pay for and on behalf of the owner or con- 
signor. 

3. The respondent shall keep such accounts, records, and memo- 
randa as will fully and correctly disclose all transactions involved | 
in his business as a market agency and dealer at the stockyard. | 
including accurate entries therein showing notes payable as cre- 
dits in his custodial account trial balances. 

A copy hereof shall be served upon the respondent by registered | 
-mail or in person, and this order shall become effective on the | 
sixth day after service. 


(No. 2904) 


In re EDWARD J. GRIFFIN. P&S Doc. No. 1932. Decided September 
17, 1951. 


‘Suspension of Registration—Cease and Desist—Unfair, Unjustly 
Discriminatory, and Deceptive Practices—Consent Order 


Where the Order of Inquiry charged the respondent with violating sections 
812(a) and 401 of the act, and section 10 of the Federal Trade Commis- 
sion Act by causing weighmasters, whose duty it was to determine 
and record on scale tickets the correct weight of livestock weighed on 
the stockyard scales, by reason of cash payments made, to weigh such 
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livestock at more than their true weights and to issue scale tickets show- 
ing the weights greater than the true weights thereof, and by failing 
to keep such accounts, records, and memoranda as fully and correctly 
disclosed his business as a dealer and market agency at the stockyard, 
and by wilfully making, or causing to be made, false entries in the 
annual report for the year 1949, submitted by him to the Director, 
Livestock Branch, Production and Marketing Administration, and the 
respondent entered a plea of nolo contendere to the charges contained 
in the Order of Inquiry and consented to the issuance of an appropriate 
order of cease and desist and suspension of his registration, and com- 
plainant recommended that the order consented to be issued, the re- 
spondent is ordered to cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices set out in the Findings 
of Fact, and to keep such accounts, records, and memoranda as fully 
and correctly disclose his business as a dealer and market agency at 
the stockyard, and his registration is suspended. 


Benjamin M. Holstein for Production and Marketing Administration. 
Mr. Jack Arnold Welfeld of Lucas and Thomas, of Chicago, Illinois, for 
respondent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing, filed by the Director of the Livestock Branch, Production 
Marketing Administration on February 6, 1951, alleged that re. 
spondent, a registered dealer and market agency, wilfully vio- 
lated section 312(a) and 401 of the act and section 10 of the 
Federal Trade Commission Act, which section is incorporated in 
and made a part of the Packers and Stockyards Act by section 
402 of the latter act. Respondent filed an answer to the Order 
of Inquiry on February 21, 1951, stating that he had no knowl- 
edge or information sufficient to form a belief as to the charges 
and requesting an oral hearing. Subsequently, on August 20, 1951, 
respondent, through his attorneys, filed an amended answer in 
which he admitted and consented to the jurisdiction of the Sec- 
retary of Agriculture, entered a plea of nolo contendere to the 
charges contained in the Order of Inquiry, and consented to the 
issuance of “an appropriate order of cease and desist and an order 
of suspension of his registration not to exceed a period of twenty- 
four months.” Respondent, in said amended answer, also waived 
the report of the examiner. The Livestock Branch, by its attorney, 
has recommended that an order in the form suggested by respon- 
dent be entered. 
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FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, hereinafter re- 
ferred to as the stockyard, at all times mentioned herein was a 
posted stockyard subject to the provisions of the act. 


2. Respondent is registered with the Secretary as a dealer to 
buy and sell hogs for his own account and as a market agency 
to buy hogs on a commission basis at the stockyard and at the 
times of the transactions of said respondent hereinafter referred 
to was so registered. 


8. Respondent, at the stockyard, on the fourteen dates listed 
in the Order of Inquiry and at divers other times during the year 
1950, in connection with the sale of hogs by respondent, caused 
various weighmasters, whose duty it was to determine and record 
on scale tickets the correct weight of livestock weighed on stock- 
yard scales, by reason of cash payments made, or other compen- 
sation given, by respondent to said weighmasters, to weigh such 
hogs at more than their true weights and to issue scale tickets 
showing weights greater than the true weights of the hogs. Said 
false and incorrect scale tickets were made a part of the accounts, 
records and memoranda of respondent, the stockyard owners and 
the market agencies through which the hogs were sold. 

4. Respondent, during the years 1949 and 1950, failed to keep 
such accounts, records and memoranda as fully and correctly dis- 
closed all transactions involved in his business as a market agency 
and as a dealer at the stockyard in that the accounts, records 
and memoranda kept by him failed to disclose fully and correctly 
all expenses incurred by respondent in connection with his market 
agency and dealer operations. 

5. Respondent wilfully made, or caused to be made, false en- 
tries and statements of fact in the annual report submitted by 
him for the year 1949, at the request of the Director, Livestock 
Branch, in that respondent failed to disclose in such annual re- 
port approximately thirty-eight hundred dollars ($3,800) of the 
expenditures made by him in his business. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is con- 
cluded respondent has violated section 312(a) of the act and sec- 
tion 10 of the so-called Federal Trade Commission Act. The vio- 
lations involved fraud and deceit and were necessarily wilful. 
The effect of paying weighmasters was that respondent, when 
selling hogs, received payment for more weight than he delivered. 
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The practice is dishonest and is a flagrant violation of the act 
which cannot be too strongly condemned. 

Respondent, by causing weighmasters to record incorrect 
weights on scale tickets, caused false and incorrect entries to be 
made in his own accounts and in the accounts, records and memo- 
randa of the stockyard owners and market agencies. This prac- 
tice is deceptive and is also a flagrant violation of the act. 

By reason of the facts set forth in Findings of Fact 4 and 5, 
it must be concluded that respondent wilfully violated section 
401 of the act and section 10 of the so-called Federal Trade Com- 
mission Act. The failure to keep accurate records and accounts 
and the giving of false information in reports operates to con- 
ceal violations of the act and to mislead enforcement officials so 
that the enforcement of the act is seriously hampered and frus- 
trated. 

Complainant has recommended and respondent has agreed 
that a cease and desist order be issued against respondent, that 
he be ordered to keep proper accounts, records and memoranda, 
and that his registration be suspended for a period of twenty- 
four months. 'The order will be issued. 


ORDER 


Respondent shall cease and desist from: 

1. Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of bribing weighmasters or other persons in con- 
nection with any matter involving the handling of livestock at 
any posted stockyard; 

2. Making or causing to be made false entries in his accounts, 
records and memoranda or in the accounts, records and memo- 
randa of any person subject to the provisions of the Packers and 
Stockyards Act; and 

3. Making or causing to be made false entries or statements of 
fact in any report submitted under the Packers and Stockyards 
Act or the regulations. 

Respondent shall keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in his 
business at the stockyard, including cash expenditures made by 
him, and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 

Respondent’s registration under the act is suspended for a 
period of twenty-four months from the effective date hereof. 

This order shall become effective five days after service and 
copies hereof shall be served upon the parties by registered mail 
or in person. 
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(No. 2905) 


In re JOSEPH C. HANLEY. P&S Doc. No. 1929. Decided September 
Tt, 2851. 


Suspension of Registration—Cease and Desist—Unfair, Unjustly 
Discriminatory, and Deceptive Practices—Consent Order 


Where the Order of Inquiry charged the respondent with violating sections 
312 (a) and 401 of the act, and section 10 of the Federal Trade Com- 
mission Act by causing weighmasters, whose duty it was to determine 
and record on scale tickets the correct weight of livestock weighed on 
the stockyard scales, by reason of cash payments made, to weigh such 
livestock at more than their true weights and to issue scale tickets 
showing the weights greater than the true weights thereof, and by 
failing to keep such accounts, records and memoranda as fully and cor- 
rectly disclosed his business as a dealer at the stockyard, and by wil- 
fully making, or causing to be made, false entries in the annual report 
for the year 1949, submitted by him to the Director, Livestock Branch, 
Production and Marketing Administration, and the respondent entered 
a plea of nolo contendere to the charges contained in the Order of 
Inquiry and consented to the issuance of an appropriate order of cease 
and desist and suspension of his registration, and complainant recom- 
mended that the order consented to be issued, the respondent is ordered 
to cease and desist from engaging in the unfair, unjustly discriminatory, 
and deceptive practices set out in the Findings of Fact, and to keep such 
accounts, records, and memoranda as fully and correctly disclose his 
business as a dealer at the stockyard, and his registration is suspended. 


. Benjamin M. Holstein for Production and Marketing Administration. 
Mr. Jack Arnold Welfeld of Lucas and Thomas, of Chicago, Illinois, for 
respondent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing, filed by the Director of the Livstock Branch, Production 
and Marketing Administration on February 6, 1951, as amended 
by an amendment filed on March 8, 1951, alleged that respondent, 
a registered dealer, wilfully violated sections 312 (a) and 401 of 
the act and section 10 of the Federal Trade Commission Act, 
which section is incorporated in and made a part of the Packers 
and Stockyards Act by section 402 of the latter act. Respondent 
filed answers to the Order of Inquiry and the amended order 
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denying certain of the charges, stating that he had no knowledge 
or information sufficient to form a belief as to the truth of the 
other charges, and requesting an oral hearing. Subsequently, on 
August 20, 1951, respondent, through his attorneys, filed an 
amended answer in which he admitted and consented to the juris- 
diction of the Secretary of Agriculture, entered a plea of nolo 
contendere to the charges contained in the Order of Inquiry, and 
consented to the issuance of “an appropriate order of cease and 
desist and an order of suspension of his registration not to ex- 
ceed a period of ten months.” Respondent, in said amended ans- 
wer, also waived the report of the examiner. The Livestock 
Branch, by its attorney, has recommended that an order in the 
form suggested by respondent be entered. 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, hereinafter re- 
ferred to as the stockyard, at all times mentioned herein was a 
posted stockyard subject to the provisions of the act. 

2. Respondent is registered with the Secretary of Agriculture 
as a dealer buying and selling cattle for his own account and at 
the times of the transactions of said respondent hereinafter re- 


ferred to was so registered. 

3. Respondent, at the stockyard, on the nine dates listed in the 
Order of Inquiry and at divers other times during the year 1950, 
in connection with the sale of cattle by respondent, caused various 
weighmasters, whose duty it was to determine and record on 
scale tickets the correct weight of livestock weighed on stockyard 
scales, by reason of cash payments made, or other compensation 
given, by respondent to said weighmasters, to weigh such cattle 
at more than their true weights and to issue scale tickets showing 
weights greater than the true weights of the cattle. Said false 
and incorrect scale tickets were made a part of the accounts, 
records and memoranda of the respondent, the stockyard owners 
and the market agencies through which the cattle were sold. 

4. Respondent, during the years 1949 and 1950, failed to keep 
such accounts, records and memoranda as fully and correctly 
disclosed all transactions involved in his business as a dealer at 
the stockyard, in that the accounts, records and memoranda kept 
by him failed to disclose fully and correctly all expenses incurred 
by respondent in connection with his dealer operations. 

5. Respondent wilfully made, or caused to be made, false en- 
tries and statements of fact in the annual report submitted by 
him for the year 1949, at the request of the Director, Livestock 
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Branch, in that respondent failed to disclose in such annual report 
approximately sixty-three hundred dollars ($6,300) of the ex- 
penditures made by him in his business. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is con- 
cluded that respondent has violated section 312 (a) of the act 
end section 10 of the so-called Federal Trade Commission Act. 
The violations involved fraud and deceit and were necessarily 
_ wilful. The effect of the practice of paying weighmasters was that 
respondent, when selling cattle, received payment for more weight 
than he delivered. The practice is dishonest and is a flagrant vio- 
lation of the act which cannot be too strongly condemned. 

Respondent, by causing weighmasters to record incorrect 
weights on scale tickets, caused false and incorrect entries to be 
made in his own accounts and in the accounts, records and memo- 
randa of the stockyard owners and market agencies. This prac- 
tice is deceptive and is also a flagrant violation of the act. 

By reason of the facts set forth in Findings of Fact 4 and 5, 
it must be concluded that respondent wilfully violated section 
401 of the act and section 10 of the so-called Federal Trade Com- 
mission Act. The failure to keep accurate records and accounts 
and the giving of false information in reports operates to con- 
ceal violations of the act and to mislead enforcement officials so 
that the enforcement of the act is seriously hampered and frus- 
trated. 

Complainant has recommended and respondent has agreed that 
a cease and desist order be issued against respondent, that he be 
ordered to keep proper accounts, records and memoranda, and 
that his registration be suspended for a period of ten months. 
The order will be issued. 


ORDER 


Respondent shall cease and desist from: 

1. Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of bribing weighmasters or other persons in con- 
nection with any matter involving the handling of livestock at 
any posted stockyard; 

2. Making or causing to be made false entries in his accounts, 
records and memoranda or in the accounts, records and memo- 
randa of any person subject to the provisions of the Packers 
and Stockyards Act; and 

3. Making or causing to be made false entries or statements 
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of fact in any report submitted under the Packers and Stock- 
yards Act or the regulations. 


Respondent shall keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in his 
business at the stockyard, including cash expenditures made by 
him, and showing as to each item of expense, the date, amount, 
purpose and to whom paid. 

Respondent’s registration under the act is suspended for a 
period of ten months from the effective date hereof. 

This order shall become effective five days after service and 


copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 2906) 


In re JOHN B. MurPHY. P&S Doc. No. 1939. Decided September 
17, 1951. 


Suspension of Registration—Cease and Desist—Unfair, Unjustly 
Discriminatory, and Deceptive Practices—Consent Order 


Where the Order of Inquiry charged the respondent with violating sections 
312(a) and 401 of the act, and section 10 of the Federal Trade Com- 
mission Act by causing weighmasters, whose duty it was to determine 
and record on scale tickets the correct weight of livestock weighed on 
the stockyard scales, by reason of cash payments made, to weigh such 
livestock at more than their true weights and to issue scale tickets 
showing the weights greater than the true weights thereof, and by fail- 
ing to keep such accounts, records and memoranda as fully and cor- 
rectly disclosed his business as a dealer at the stockyard, and by wilfully 
making, or causing to be made, false entries in the annual report for 
the year 1949, submitted by him to the Director, Livestock Branch, Pro- 
duction and Marketing Administration, and the respondent filed an 
answer admitting the allegations of fact in the Order of Inquiry, and 
consented to the issuance of an order of cease and desist and suspension 
of his registration, and complainant recommended that the order con- 
sented to be issued, the respondent is ordered to cease and desist from 
engaging in the unfair, unjustly discriminatory, and deceptive practices 
set out in the Findings of Fact, and to keep such accounts, records, and 
memoranda as fully and correctly disclose his business as a dealer at 
the stockyard, and his registration is suspended. 


Messrs. Benjamin M. Holstein and Jerome S. Ducrest for Production and 
Marketing Administration. Mr. Thomas J. Carroll, of Chicago, Illinois, 
for respondent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing, filed by the Director of the Livestock Branch, Production and 
Marketing Administration on February 6, 1951, as amended by 
an amendment filed on March 8, 1951, alleged that respondent, 
a registered dealer, wilfully violated sections 312(a) and 401 of 
the act and section 10 of the Federal Trade Commission Act, 
“ which section is incorporated in and made a part of the Packers 
and Stockyards Act by section 402 of the latter act. Respondent 
filed answers to the Order of Inquiry and the amended order in 
which he denied the charges and requested an oral hearing. Sub- 
sequently, on September 4, 1951, respondent filed an amended 
answer admitting the allegations of fact in the Order of In- 
quiry and Notice of Hearing, as amended, and consenting to the 
issuance, without further hearing, of an order requiring him to 
cease and desist from continuing the practices complained of, 
and to a suspension of his registration with the Secretary of 
Agriculture for a period of twenty months. The Livestock 


Branch, by its attorney, has recommended that such an order be 
issued. 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, hereinafter re- 
ferred to as the stockyard, at all times mentioned herein was a 
posted stockyard subject to the provisions of the act. 

2. Respondent is registered with the Secretary as a dealer 
buying and selling hogs for his own account and at the times 
of the transactions of said respondent hereinafter referred to 
was so registered. 

3. Respondent, at the stockyard, on the eleven dates listed in 
the Order of Inquiry and at divers other times during the year 
1950, in connection with the sale of hogs by respondent, caused 
various weighmasters, whose duty it was to determine and record 
on scale tickets the correct weight of livestock weighed on stock- 
yard scales, by reason of cash payments made, or other compensa- 
tion given, by respondent to said weighmasters, to weigh such 
hogs at more than their true weights and to issue scale tickets 
showing weights greater than the true weights of the hogs. Said 
false and incorrect scale tickets were made a part of the accounts, 
records and memoranda of respondent, the stockyard owners and 
the market agencies through which the hogs were sold. 
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4. Respondent, during the years 1949 and 1950, failed to keep 
such accounts, records and memoranda as fully and correctly dis- 
closed all transactions involved in his business as a dealer at the 
stockyard in that the accounts, records and memoranda kept by 
him failed to disclose fully and correctly all expenses incurred 
by respondent in connection with his dealer operations. 

5. Respondent wilfully made, or caused to be made, false en- 
tries and statements of fact in the annual report submitted by 
him for the year 1949, at the request of the Director, Livestock 
Branch, in that respondent failed to disclose in such annual re- 
port approximately eight hundred and forty ($840) of the ex- 
penditures made by him in his business. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, which 
respondent has admitted, we must conclude that he has violated 
section 312(a) of the act and section 10 of the so-called Federal 
Trade Commission Act. The violations involved fraud and deceit 
and were necessarily wilful. The effect of the practice of paying 
weighmasters was that respondent, when selling hogs, received 
payment for more weight than he delivered. The practice is dis- 
honest and is a flagrant violation of the act which cannot be too 
strongly condemned. 

Respondent, by causing weighmasters to record incorrect 
weights on scale tickets, caused false and incorrect entries to be 
made in his own accounts, records and memoranda, and in the 
accounts, records and memoranda of the stockyard owners and 
market agencies. This practice is deceptive and is also a flagrant 
violation of the act. 

By reason of the facts found in Findings of Fact 4 and 5, it 
must be concluded that respondent wilfully violated section 401 
of the act and section 10 of the so-called Federal Trade Commis- 
sion Act. The failure to keep accurate records and accounts and 
the giving of false information in reports operate to conceal 
violations of the act and to mislead enforcement officials so that 
the enforcement of the act is seriously hampered and frustrated. 

Complainant has recommended and the respondent has agreed 
that a cease and desist order be issued against respondent, that 
he be ordered to keep proper accounts, records and memoranda, 
and that respondent’s registration be suspended for a period of 
twenty months. The order will be issued. 


ORDER 
Respondent shall cease and desist from: 
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1. Engaging in the unfair, unjustly discriminatory and de- 
ceptive practice of bribing weighmasters or other persons in con- 
nection with any matter involving the handling of livestock at 
any posted stockyard; 

2. Making or causing to be made false entries in his accounts, 
records and memornada or in the accounts, records and memo- 
randa of any person subject to the provisions of the Packers and 
Stockyards Act; and 

3. Making or causing to be made false entries or statements of 
fact in any report submitted under the Packers and Stockyards 
Act or regulations. 

The respondent shall keep such accounts, records and memo- 
randa as fully and correctly disclose all transactions involved in 
his business at the stockyard, including cash expenditures made by 
him, and showing as to each item of expense, the date, amount. 
purpose, and to whom paid. 

Respondent’s registration under the act is suspended for a 
period of twenty months from the effective date hereof. 

This order shall become effective five days after service and 
copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 2907) 


In ve GERALD V. O’FLYNN. P&S Doc. No. 1966. Decided Septem- 
ber 17, 1951. 


Suspension of Registration—Cease and Desist—Unfair, Unjustly 
Discriminatory, and Deceptive Practices—Consent Order 


Where the Order of Inquiry charged the respondent with violating sections 
312(a) and 401 of the act, and section 10 of the Federal Trade Com- 
mission Act by causing weighmasters, whose duty it was to determine 
and record on scale tickets the correct weight of livestock weighed on 
the stockyard scales, by reason of cash payments made, to weigh such 
livestock at more than their true weights and to issue scale tickets 
showing the weights greater than the true weights thereof, and by fail- 
ing tc keep such accounts, records, and memoranda as fully and cor- 
rectly disclosed his business as a dealer at the stockyard, and the re- 
spondent entered a plea of nolo contendere to the charges contained in 
the Order of Inquiry and consented to the issuance of an appropriate 
order of cease and desist and suspension of his registration, and com- 
plainant recommended that the order consented to be issued, the respond- 
ent is ordered to cease and desist from engaging in the unfair, unjustly 
discriminatory, and deceptive practices set out in the Findings of Fact, 
and to keep such accounts, records, and memoranda as fully and cor- 
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rectly disclose his business as a dealer at the stockyard, and his regis- 
tration is suspended. 


Mr. Benjamin M. Holstein for Production and Marketing Administration. 
Mr. Jack Arnold Welfeld of Lucas and Thomas, of Chicago, Illinois, 
for respondent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing, filed by the Director of the Livestock Branch, Production and 
Marketing Administration, on February 14, 1951, alleged that 
respondent, a registered dealer, wilfully violated sections 312 (a) 
and 401 of the act and section 10 of the Federal Trade Commis- 
sion Act, which section is incorporated in and made a part of the 
Packers and Stockyards Act by section 402 of the latter act. 
Respondent filed an answer to the Order of Inquiry on March 
8, 1951, stating that he had no knowledge or information suffi- 
cient to form a belief as to the charges and requesting an oral 
hearing. Subsequently, on August 20, 1951, respondent, through 
his attorneys, filed an amended answer in which he admitted and 
consented to the jurisdiction of the Secretary of Agriculture, en- 
tered a plea of nolo contendere to the charges contained in the 
Order of Inquiry, and consented to the issuance of “an appropri- 
ate order of cease and desist and an order of suspension of his re- 
gistration not to exceed a period of ten months.” Respondent, in 
said amended answer, also waived the report of the examiner. 
The Livestock Branch, by its attorney, has recommended that 
an order in the form suggested by respondent be entered. 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, hereinafter re- 
ferred to as the stockyard, at all times mentioned herein was a 
posted stockyard subject to the provisions of the act. 

2. Respondent is registered with the Secretary as a dealer to 
buy and sell cattle for his own account, at the stockyard, and at 
the times of the transactions of said respondent hereinafter re- 
ferred to was so registered. 

3. Respondent, at the stockyard, on the three dates listed in the 
Order of Inquiry, and at divers other times during the year 1950, 
in connection with the sale of cattle by respondent, caused various 
weighmasters, whose duty it was to determine and record on scale 
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tickets the correct weight of livestock weighed on stockyard scales, 
by reason of cash payments made, or other compensation given, 
by respondent to said weighmasters, to weigh such cattle at more 
than their true weights and to issue scale tickets showing weights 
greater than the true weights of the cattle. Said false and incor- 
rect scale tickets were made a part of the accounts, records and 
memoranda of respondent, the stockyard owners and the market 
agencies through which the cattle were sold. 

4. Respondent during the year 1950 failed to keep such ac- 
‘counts, records and memoranda as fully and correctly disclosed 
all transactions involved in his business as a dealer at the stock- 
yard in that the accounts, records and memoranda kept by him 
failed to disclose fully and correctly all expenses incurred by 
respondent in connection with his operations as a dealer. 

















CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is con- 
cluded that respondent has violated section 312(a) of the act and 
secion 10 of the so-called Federal Trade Commission Act. The 
violations involved fraud and deceit and were necessarily wilful. 
The effect of paying weighmasters was that respondent, when 
selling cattle, received payment for more weight than he de- 
livered. The practice is dishonest and is a flagrant violation of 
the act which cannot be too strongly condemned. 

Respondent, by causing weighmasters to record incorrect 
weights on scale tickets, caused false and incorrect entries to be 
made in his own accounts and in the accounts, records and memo- 
randa of the stockyard owners and market agencies. This prac- 
tice is deceptive.and is also a flagrant violation of the act. 

By reason of the facts set forth in Finding of Fact 4, it must 
be concluded that respondent wilfully violated section 401 of the 
act and section 10 of the so-called Federal Trade Commission 
Act. The failure to keep accurate records and accounts operates 
to conceal violations of the act and to mislead enforcement offi- 
cials so that the enforcement of the act is seriously hampered and 
frustrated. 

Complainant has recommended and respondent has agreed that 
a cease and desist order be issued against respondent, that he be 
ordered to keep proper accounts, records and memoranda, and 
that his registration be suspended for a period of ten months. 
The order will be issued. 





























ORDER 
Respondent shall cease and desist from: 





In 
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1. Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of bribing weighmasters or other persons in con- 
nection with any matter involving the handling of livestock at 
any posted stockyard; and 

2. Making or causing to be made false entries in his accounts, 
records and memoranda or in the accounts, records and memo- 
randa of any person subject to the provisions of the Packers and 
Stockyards Act. 

Respondent shall keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in his 
business at the stockyard, including cash expenditures made by 
him, and showing as to each item of expense, the date, amount, 
purpose and to whom paid. 

Respondent’s registration under the act is suspended for a peri- 
od of ten months from the effective date hereof. 


This order shall become effective five days after service and 
copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 2908) 


In re EDWARD J. PURCELL. P&S Doc. No. 1955. Decided Septem- 
ber 17, 1951. 


Suspension of Registration—Cease and Desist—Unfair, Unjustly 
Discriminatory, and Deceptive Practices—Consent Order 


Where the Order of Inquiry charged the respondent with violating sections 
812(a) and 401 of the act, and section 10 of the Federal Trade Com- 
mission Act by causing weighmasters, whose duty it was to determine 
and record on scale tickets the correct weight of livestock weighed on 
the stockyard scales, by reason of cash payments made, to weigh live- 
stock sold by respondent at more than their true weights and to weigh 
livestock purchased by respondent at less than their true weights and 
to issue scale tickets showing such incorrect weights, and by failing to 
keep such accounts, records, and memoranda as fully and correctly dis- 
closed his business as a dealer at the stockyard, and the respondent 
entered a plea of nolo contendere to the charges contained in the Order 
of Inquiry and consented to the issuance of an appropriate order of 
cease and desist and suspension of his registration, and complainant 
recommended that the order consented to be issued, the respondent is 
ordered to cease and desist from engaging in the unfair, unjustly dis- 
criminatory, and deceptive practices set out in the Findings of Fact, and 
to keep such accounts, records, and memoranda as fully and correctly 
disclose his business as a dealer at the stockyard, and his registration 
is suspended. 
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Mr. Jerome S. Ducrest for Production and Marketing Administration. Messrs 
Lucas and Thomas, of Chicago, Illinois, for respondent. Mr. John J. 
Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing, filed by the Director of the Livestock Branch, Production and 
Marketing Administration on February 21, 1951, alleged that 
respondent, a registered dealer, wilfully violated sections 312 (a) 
and 401 of the act and section 10 of the Federal Trade Commis- 
sion Act, which section is incorporated in and made a part of 
the Packers and Stockyards Act by section 402 of the latter act. 
Respondent, on March 8, 1951, filed an answer to the Order of 
Inquiry stating that he had no knowledge or information suffi- 
cient to form a belief as to the truth of the charges and requesting 
an oral hearing. Subsequently, on August 30, 1951, respondent, 
through his attorneys, filed an amended answer in which he ad- 
mitted and consented to the jurisdiction of the Secretary of Agri- 
culture, entered a vlea of nolo contendere to the charges contained 
in the Order of Inquiry, and consented to the issuance of “an 
appropriate order of cease and desist and an order of suspension 
of his registration not to exceed a period of ten months.” Respon- 
dent, in said amended answer, also waived the report of the 
examiner. The Livestock Branch, by its attorney, has recom- 
mended that an order in the form suggested by respondent be 
entered. 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, hereinafter re- 
ferred to as the stockyard, at all times mentioned herein was a 
posted stockyard subject to the provisions of the act. 

2. Respondent is registered with the Secretary as a dealer to 
buy and sell cattle for his own account, at the stockyard, and at 
the times of the transactions of said respondent hereinafer re- 
ferred to was so registered. 

3. Respondent, at the stockyard, on the three dates listed in 
the Order of Inquiry and at divers other times during the year 
1950, in connection with the purchase and sale of cattle by respon- 
dent, caused various weighmasters, whose duty it was to deter- 
mine and record on scale tickets the correct weight of livestock 
weighed on stockyard scales, by reason of cash payments made, 
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or other compensation given, by respondent to said weighmasters, 
to weigh cattle sold by respondent at more than their true weights 
and to weigh cattle purchased by respondent at less than their 
true weights and to issue scale tickets showing such incorrect 
weights. Said false and incorrect scale tickets were made a part 
of the accounts, records and memoranda of respondent, the stock- 
yard owners and the market agencies through which the cattle 
were purchased and sold. 

4. Respondent, during the year 1950, failed to keep such ac- 
counts, records and memoranda as fully and correctly disclosed 
all transactions involved in his business as a dealer, at the stock- 
yard, in that the accounts, records and memoranda kept by him 
failed to disclose fully and correctly all expenses incurred by re- 
spondent in connection with his dealer operations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is con- 
cluded that respondent has violated section 312(a) of the act 
and section 10 of the so-called Federal Trade Commission Act. 
The violations involved fraud and deceit and were necessarily 
wilful. The effect of the practice of paying weighmasters was that 
respondent, when buying cattle, paid for less weight than he 
received and, when selling cattle, received payment for more 
weight than he delivered. The practice is dishonest and is a fla- 
grant violation of the act which cannot be too strongly con- 
demned. 

Respondent, by causing weighmasters to record incorrect 
weights on scale tickets, caused false and incorrect entries to be 
made in his own accounts, records and memoranda, and in the 
accounts, records and memoranda of the stockyard owners and 
market agencies. This practice is deceptive and is also a flagrant 
violation of the act. 

By reason of the facts found in Finding of Fact 4, it is con- 
cluded that respondent wilfully violated section 401 of the act 
and section 10 of the so-called Federal Trade Commission Act. 
The failure to keep accurate records and accounts operates to 
conceal violations of the act and to mislead enforcement officials 
so that the enforcement of the act is seriously hampered and 
frustrated. 

Complainant has recommended and the respondent has agreed 
that a cease and desist order be issued against respondent, that 
he be ordered to keep proper accounts, records and memoranda 
and that his registration be suspended for a period of ten morths. 
The order will be issued. 
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ORDER 


Respondent shall cease and desist from: 

1. Engaging in the unfair, unjustly discriminatory, and decep- 
tive practice of bribing weighmasters or other persons in con- 
nection with any matter involving the handling of livestock at 
any posted stockyard; and 

2. Making or causing to be made false entries in his accounts, 
records and memoranda or in the accounts, records and memo- 
randa of any person subject to the provisions of the Packers and 
-Stockyards Act. 

Respondent shall keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in his 
business at the stockyard, including cash expenditures made by 
him, and showing as to each item of expense, the date, amount, 
purpose and to whom paid. 

Respondent’s registration under the act is suspended for a 
period of ten months from the effective date of the order. 

This order shall become effective five days after service and 
copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 2909) 


In re JOHN J. RUSSELL. P&S Doc. No. 1946. Decided September 
17, 1951. 


Suspension of Registration—Cease and Desist—Unfair, Unjustly 
Discriminatory, and Deceptive Practices—Consent Order 


Where the Order of Inquiry charged the respondent with violating sections 
812(a) and 401 of the act and section 10 of the Federal Trade Com- 
mission Act by causing weighmasters, whose duty it was to determine 
and record on scale tickets the correct weight of livestock weighed on 
the stockyard scales, by reason of cash payments made, to weigh such 
livestock at more than their true weights and to issue scale tickets 
showing the weights greater than the true weights thereof, and by fail- 
ing to keep such accounts, records and memoranda as fully and cor- 
rectly disclosed his business as a dealer at the stockyard, and by wilfully 
making, or causing to be made, false entries in the annual report for 
the year 1949, submitted by him to the Director, Livestock Branch, Pro- 
duction and Marketing Administration, and the respondent filed an 
answer admitting the allegations of fact in the Order of Inquiry, and 
consented to the issuance of an order of cease and desist and suspen- 
sion of his registration, and complainant recommended that the order 
consented to be issued, the respondent is ordered to cease and desist 
from engaging in the unfair, unjustly discriminatory, and deceptive 
practices set out in the Findings of Fact, and to keep such accounts, 
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records, and memoranda as fully and correctly disclose his business as 
a dealer at the stockyard, and his registration is suspended. 

Messrs. Benjamin M. Holstein and Jerome S. Ducrest for Production and 
Marketing Administration. Mr. Thomas J. Carroll, of Chicago, Illinois, 
for respondent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing, filed by the Director of the Livestock Branch, Production and 
Marketing Administration, on February 14, 1951, as amended 
by an amendment filed on March 7, 1951, alleged that respondent, 
a registered dealer, wilfully violated sections 312 (a) and 401 
of the act and section 10 of the Federal Trade Commission Act, 
which section is incorporated in and made a part of the Packers 
and Stockyards Act by section 402 of the latter act. Respondent 
filed an answer to the Order of Inquiry and the amended order in 
which he denied the charges and requested an oral hearing. Sub- 
sequently, on September 4, 1951, respondent filed an amended 
answer admitting the allegations of fact in the Order of Inquiry 
and Notice of Hearing, as amended, and consenting to the issu- 
ance, without further hearing, of an order requiring him to cease 
and desist from continuing the practices complained of, and to 
a suspension of his registration with the Secretary of Agriculture 
for a period of sixteen months. The Livestock Branch, by its 
attorney, has recommended that such an order be issued. 


FINDINGS OF FACT 

1. The Union Stock Yards, Chicago, Illinois, hereinafter re- 
ferred to as the stockyard, at all times mentioned herein was a 
posted stockyard subject to the provisions of the act. 

2. Respondent is registered with the Secretary of Agriculture 
as a dealer buying and selling hogs for his own account and at 
the times of the transactions of said respondent hereinafter re- 
ferred to was so registered. 

3. Respondent, at the stockyard, on the fourteen dates listed 
in the Order of Inquiry and at divers other times during the year 
1950, in connection with the sale of hogs by respondent, caused 
various weighmasters, whose duty it was to determine and record 
on scale tickets the correct weight of livestock weighed on stock- 
yard scales, by reason of cash payments made, or other compen- 
sation given, by respondent to said weighmasters, to weigh such 
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hogs at more than their true weights and to issue scale tickets 
showing weights greater than the true weights of the hogs. Said 
false and incorrect scale tickets were made a part of the accounts, 
records and memoranda of respondent, the stockyard owners 
and the market agencies through which the hogs were sold. 

4. Respondent, during the years 1949 and 1950, failed to keep 
such accounts, records and memoranda as fully and correctly 
disclosed all transactions involved in his business as a dealer at 
the stockyard in that the accounts, records and memoranda kept 
by him failed to disclose fully and correctly all expenses incurred 
by respondent in connection with his dealer operations. 

5. Respondent wilfully made, or caused to be made, false en- 
tries and statements of fact in the annual report submitted by 
him for the year 1949, at the request of the Director, Livestock 
Branch, in that respondent failed to disclose in such annual re- 
port approximately four thousand, seven hundred and eighty dol- 
lars ($4,780) of the expenditures made by him in his business. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, which 
respondent has admitted, we must conclude that he has violated 
section 312(a) of the act and section 10 of the so-called Federal 


Trade Commission Act. The violations involved fraud and deceit 
and were necessarily wilful. The effect of the practice of paying 
weighmasters was that respondent, when selling hogs, received 
payment for more weight than he delivered. The practice is dis- 
honest and is a flagrant violation of the act which cannot be too 
strongly condemned. 

Respondent, by causing weighmasters to record incorrect 
weights on scale tickets, caused false and incorrect entries to be 
made in his own dccounts, records and memoranda, and in the 
accounts, records and memoranda of the stockyard owners and 
market agencies. This practice is deceptive and is also a flagrant 
violation of the act. 

By reason of the facts found in Findings of Fact 4 and 5, it 
must be concluded that respondent wilfully violated section 401 
of the act and section 10 of the so-called Federal Trade Commis- 
sion Act. The failure to keep accurate records and accounts and 
the giving of false information in reports operate to conceal 
violations of the act and to mislead enforcement officials so that 
the enforcement of the act is seriously hampered and frustrated. 

Complainant has recommended and the respondent has agreed 
that a cease and desist order be issued against respondent, that 
he be ordered to keep proper accounts, records and memoranda, 
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and that respondent’s registration be suspended for a period of 
sixteen months. The order will be issued. 


ORDER 


Respondent shall cease and desist from: 

1. Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of bribing weighmasters or other persons in con- 
nection with any matter involving the handling of livestock at 
any posted stockyard; 

2. Making or causing to be made false entries in his accounts, 
records and memoranda or in the accounts, records and memo- 
randa of any person subject to the provisions of the Packers and 
Stockyards Act; and 

3. Making or causing to be made false entries or statements of 
fact in any report submitted under the Packers and Stockyards 
Act or the regulations. 

The respondent shall keep such accounts, records and memo- 
randa as fully and correctly disclose all transactions involved in 
his business at the stockyard, including cash expenditures made 
by him, and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 

Respondent’s registration under the act is suspended for a 
period of sixteen months from the effective date hereof. 

This order shall become effective five days after service and 
copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 2910) 


In re FRANK SPECK. P&S Doc. No. 1967. Decided September 17, 
1951. 


Suspension of Registration—Cease and Desist—Unfair, Unjustly 
Discriminatory, and Deceptive Practices—Consent Order 


Where the Order of Inquiry charged the respondent with violating sections 
312(a) and 401 of the act, and section 10 of the Federal Trade Com- 
mission Act by causing weighmasters, whose duty it was to determine 
and record on scale tickets the correct weight of livestock weighed on 
the stockyard scales, by reason of cash payments made, to weigh such 
livestock at more than their true weights and to issue scale tickets show- 
ing the weights greater than the true weights thereof, and by failing 
to keep such accounts, records, and memoranda as fully and correctly 
disclosed his business as a dealer at the stockyard, and the respondent 
entered a plea of nolo contendere to the charges contained in the Order 
of Inquiry and consented to the issuance of an appropriate order of 
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cease and desist and suspension of his registration, and complainant 
recommended that the order consented to be issued, the respondent is 
ordered to cease and desist from engaging in the unfair, unjustly dis- 
criminatory, and deceptive practices set out in the Findings of Fact, 
and to keep such accounts, records, and memoranda as fully and cor- 
rectly disclose his business as a dealer at the stockyard, and his regis- 
tration is suspended. 

. Jerome S. Ducrest for Production and Marketing Administration, 
Messrs. Lucas and Thomas, of Chicago, Illinois, for respondent. Mr. John 
J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing, filed by the Director of the Livestock Branch, Production 
and Marketing Administration, on February 21, 1951, alleged 
that respondent, a registered dealer, wilfully violated sections 
312(a) and 401 of the act and section 10 of the Federal Trade 
Commission Act, which section is incorporated in and made a part 
of the Packers and Stockyards Act by section 402 of the latter act. 
Respondent filed an answer to the Order of Inquiry on March 
15, 1951, stating that he had no knowledge or information suffi- 
cient to form a belief as to the charges and requesting an oral 
hearing. Subsequently, on August 20, 1951, respondent, through 
his attorneys, filed an amended answer in which he admitted and 
consented to the jurisdiction of the Secretary of Agriculture, 
entered a plea of nolo contendere to the charges contained in the 
_ Order of Inquiry, and consented to the issuance of “an appropri- 

ate order of cease and desist and an order of suspension of his 
registration not to exceed a period of ten months”. Respondent, 
in said amended answer, also waived the report of the examiner. 
The Livestock Branch, by its attorney has recommended that an 
order in the form suggested by respondent be entered. 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, hereinafter re- 
ferred to as the stockyard, at all times mentioned herein was a 
posted stockyard subject to the provisions of the act. 

2. Respondent is registered with the Secretary as a dealer to 
buy and sell hogs, at the stockyard, for his own account and at 
the times of the transactions of said respondent hereinafter re- 
ferred to was so registered, 
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3. Respondent, at the stockyard, on the ten dates listed in the 
Order of Inquiry and at divers other times during the year 1950, 
in connection with the sale of hogs by respondent, caused various 
weighmasters, whose duty it was to determine and record on scale 
tickets the correct weight of livestock weighed on stockyard 
scales, by reason of cash payments made, or other compensation 
given, by respondent to said weighmasters, to weigh such hogs 
at more than their true weights and to issue scale tickets showing 
weights greater than the true weights of the hogs. Said false and 
incorrect scale tickets were made a part of the accounts, records 
and memoranda of respondent, the stockyard owners, and the 
market agencies through which the hogs were sold. 

4. Respondent during the year 1950 failed to keep such ac- 
counts, records and memoranda as fully and corectly disclosed all 
transactions involved in his business as a dealer at the stockyard 
in that the accounts, records and memoranda kept by him failed 
to disclose fully and correctly all expenses incurred by respon- 
dent in connection with his operation as a dealer. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is 
concluded that respondent has violated section 312(a) of the act 
and section 10 of the so-called Federal Trade Commission Act. 
The violations involved fraud and deceit and were necessarily 
wilful. The effect of paying weighmasters was that respondent, 
when selling hogs, received payment for more weight than he 
delivered. The practice is dishonest and is a flagrant violation of 
the act which cannot be too strongly condemned. 

Respondent, by causing weighmasters to record incorrect 
weights on scale tickets, caused false and incorrect entries to be 
made in his own accounts and in the accounts, records and memo- 
randa of the stockyard owners and market agencies. This prac- 
tice is deceptive and is also a flagrant violation of the act. 

By reason of the facts set forth in Finding of Fact 4, it must 
be concluded that respondent wilfully violated section 401 of 
the act and section 10 of the so-called Federal Trade Commission 
Act. The failure to keep accurate records and accounts operates 
to conceal violations of the act and to mislead enforcement offi- 
cials so that the enforcement of the act is seriously hampered 
and frustrated. 

Complainant has recommended and respondent has agreed that 
a cease and desist order be issued against respondent, that he be 
ordered to keep proper accounts, records and memoranda, and 
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that his registration be suspended for a period of ten months, 
The order will be issued. 


ORDER 


Respondent shall cease and desist from: 

1. Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of bribing weighmasters or other persons in 
connection with any matter involving the handling of livestock 
at any posted stockyard; and 

2. Making or causing to be made false entries in his accounts, 
- records and memoranda or in the accounts, records and memo- 
randa of any person subject to the provisions of the Packers and 
Stockyards Act. 

Respondent shall keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in his 
business at the stockyard, including cash expenditures made by 
him, and showing as to each item of expense, the date, amount, 
purpose and to whom paid. 

Respondent’s registration under the act is suspended for a peri- 
od of ten months from the effective date hereof. 

This order shall become effective five days after service and 


copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 2911) 


In re A. H. HERBOLD. P&S Doc. No. 1949. Decided September 18, 
1951. 


Suspension of. Registration—Cease and Desist—Unfair, Unjustly 
Discriminatory, and Deceptive Practices—Consent Order 


Where the Order of Inquiry charged the respondent with violating sections 
812(a) and 401 of the act, and section 10 of the Federal Trade Com- 
mission Act by causing weighmasters, whose duty it was to determine 
and record on scale tickets the correct weight of livestock weighed on 
the stockyard scales, by reason of cash payments made, to weigh such 
livestock at more than their true weights and to issue scale tickets 
showing the weights greater than the true weights thereof, and by fail- 
ing to keep such accounts, records, and memoranda as fully and cor- 
rectly disclosed his business as a dealer at the stockyard, and the re- 
spondent filed an answer admitting the allegations of fact in the Order 
of Inquiry, and consented to the issuance of an order of cease and de- 
sist and suspension of his registration, and complainant recommended 
that the order consented to be issued, the respondent is ordered to cease 
and desist from engaging in the unfair, unjustly discriminatory, and 
deceptive practices set out in the Findings of Fact, and to keep such 
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accounts, records, and memoranda as fully and correctly disclose his 
business as a dealer at the stockyard, and his registration is suspended. 


‘hs, 






Mr. Jerome S. Ducrest for Production and Marketing Administration. 
Mr. John J. Toohey, of Chicago, Illinois, for respondent. Mr. John J. 
Curry, Hearing Examiner. 




















. Decision by Thomas J. Flavin, Judicial Officer 
ck PRELIMINARY STATEMENT 
ts, This is a disciplinary proceeding under the Packers and Stock- 
me yards Act, 1921, as amended (7 U.S.C. 181 et seq.), initiated by 
nd | 4 complaint filed by the Director of the Livestock Branch, Pro- 
duction and Marketing Administration, on February 14, 1951. 
ja The respondent is charged with wilfully violating sections 312 (a) 
is and 401 of the act (7 U.S.C. 213(a), 221) and section 10 of the 
Ny so-called Federal Trade Commission Act (15 U.S.C. 50), which 
t section is incorporated in and made a part of the Packers and 
' Stockyards Act by section 402 of the latter act (7 U.S.C. 222). 
" The respondent filed an answer on March 5, 1951, in which he 
admitted the facts alleged in the complaint, waived an oral hear- 
ing, and requested that “the Secretary give serious consideration 





to his record of many years of honorable trading in live stock at 
the Union Stock Yards, Chicago, Illinois.”” The Livestock Branch, 
by its attorney, recommended that an order be issued against 
the respondent (1) requiring him to cease and desist from con- 
tinuing the unfair, unjustly discriminatory, and deceptive prac- 
tices set forth in the complaint, (2) requiring him to maintain 
such accounts, records and memoranda as will fully and correctly 
disclose all transactions involved in his business as a dealer at 
the stockyard, including cash expenditures made by him and 
showing as to each item of expense the date, amount, purpose and 
to whom paid, and (3) suspending his registration for a period 
of 10 months. The hearing examiner issued recommendations to 
this effect but the respondent excepted to 10 months’ suspension 
and asked for a shorter period. 

















FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, hereinafter re- 
ferred to as the stockyard, at all times mentioned herein was a 
posted stockyard subject to the provisions of the act. 

2. The respondent is registered with the Secretary of Agri- 
culture as a dealer engaged in the business of buying and selling 
hogs for his own account and was so registered as of the dates 
mentioned herein. 
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3. The respondent on 10 occasions in 1950, in connection with 
the sale at the stockyard of hogs owned by him, caused various 
weighmasters, whose duty it was to determine and record on 
scale tickets the correct weight of livestock weighed on stockyard 
scales, by reason of cash payment made or other compensation 
given by the respondent to the said weighmasters, to weigh such 
hogs at more than their true weights and to issue scale tickets 
showing weights greater than the true weights of the hogs. The 
false and incorrect scale tickets thus issued were made a part 
of the accounts, records and memoranda of the respondent, the 
* stockyard owners, and the market agencies through which the 
hogs were sold. 


4. The respondent, during the year 1950, failed to keep such 
accounts, records and memoranda as fully and correctly disclosed 
all transactions involved in his business as a dealer at the stock- 
yard in that the accounts, records and memoranda kept by him 
failed to disclose fully and correctly all expenses incurred by the 
respondent in connection with his operations as a dealer. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is 
concluded that the respondent violated section 312(a) of the act 
and section 10 of the so-called Federal Trade Commission Act. 
By reason of the facts set forth in Finding of Fact 4, it is con- 
cluded that the respondent wilfully violated section 401 of the 
act and section 10 of the so-called Federal Trade Commission 
Act. The nature of the violations leaves no doubt that the vio- 
lations were wilful. The effect of the practice of paying weigh- 
-masters was that the respondent, when selling hogs, received 
payment for more weight than he delivered. In view of all the cir- 
cumstances, the respondent’s registration should be suspended for 
a period of six months. 


ORDER 


The respondent shall cease and desist from: 

1. Engaging in the unfair, unjustly discriminatory and de- 
ceptive practice of bribing weighmasters or other employees of 
any posted stockyard in connection with any matter involving the 
handling of livestock at such stockyard. 

2. Making or causing to be made false entries in his accounts, 
records and memoranda or in the accounts, records and memo- 
randa of any person subject to the provisions of the Packers and 
Stockyards Act. 
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The respondent shall keep such accounts, records and memo- 
randa as fully and correctly disclose all transactions involved in 
his business at the stockyard, including cash expenditures made 
by him, and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 

Respondent’s registration under the act is suspended for a peri- 
od of six months from the effective date hereof. 

This order shall become effective five days after service and 
copies hereof shall be served upon the parties by registered mail 
or in person. 













(No. 2912) 





In re ARTHUR SHERIDAN. P&S Doc. No. 1993. Decided September 
18, 1951. 






Suspension of Registration—Cease and Desist—Unfair, Unjustly 
Discriminatory, and Deceptive Practices—Consent Order 





Where the Order of Inquiry charged the respondent with violating sections 
312(a) and 401 of the act, and section 10 of the Federal Trade Com- 






















18 mission Act by causing weighmasters, whose duty it was to determine 
ct and record on scale tickets the correct weight of livestock weighed on 
G # the stockyard scales, by reason of cash payments made, to weigh live- 
n- stock sold by respondent at more than their true weights and to weigh 
he livestock purchased by respondent at less than their true weights and 
to issue scale tickets showing such incorrect weights, and by failing 
mn 
to keep such accounts, records, and memoranda as fully and correctly 
o disclosed his business as a dealer at the stockyard, and the respondent 
h- entered a plea of nolo contendere to the charges contained in the Order 
d of Inquiry and consented to the issuance of an appropriate order of 
r- cease and desist and suspension of his registration, and complainant 
vr recommended that the order consented to be issued, the respondent is 
ordered to cease and desist from engaging in the unfair, unjustly dis- 
criminatory, and deceptive practices set out in the Findings of Fact, 
and to keep such accounts, records, and memoranda as fully and cor- 
rectly disclose his business as a dealer at the stockyard, and his regis- 
tration is suspended. 
- Mr. Benjamin H. Holstein for Production and Marketing Administration. 
f Mr. Jack Arnold Welfeld of Lucas and Thomas, of Chicago, Illinois, 
e for respondent. Mr. John J. Curry, Hearing Examiner. 






Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 







This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
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referred to as the act. The Order of Inquiry and Notice of Hear- 
ing, filed by the Director of the Livestock Branch, Production and 
Marketing Administration, on March 2, 1951, alleged that re- 
spondent, a registered dealer, wilfully violated sections 312 (a) 
and 401 of the act and section 10 of the Federal Trade Commis- 
sion Act, which section is incorporated in and made part of the 
Packers and Stockyards Act by section 402 of the latter act. 
Respondent filed an answer to the Order of Inquiry on April 3, 
1951, stating that he had no knowledge or information sufficient 
to form a belief as to the charges and requesting an oral hearing. 
Subsequently, on August 20, 1951, respondent, through his at- 
torneys, filed an amended answer in which he admitted and con- 
sented to the jurisdiction of the Secretary of Agriculture, entered 
a plea of nolo contendere to the charges contained in the Order 
of Inquiry, and consented to the issuance of “an appropriate order 
of cease and desist and an order of suspension of his registration 
not to exceed a period of six months”. Respondent, in said amend- 
ed answer, also waived the report of the examiner. The Livestock 
Branch, by its attorney, has recommended that an order in the 
form suggested by respondent be entered. 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, hereinafter re- 
ferred to as the stockyard, at all times mentioned herein was a 
posted stockyard subject to the provisions of the act. 


2. Respondent is registered with the Secretary as a dealer to 
buy and to sell cattle for his own account, at the stockyard, and 
at the times of the transactions of said respondent hereinafter 
referred to was so registered. 


3. Respondent, at the stockyard, at divers times during the 
years 1949 and 1950, paid certain sums of money, or gave other 
compensation, to various weighmasters who, during that period 
of time, were employed as weighmasters at the stockyard and 
whose duty it was to determine correctly the weight of livestock 
weighed on stockyard scales, for the purpose and with the effect 
of compensating said weighmasters for recording weights on scale 
tickets showing the weight of cattle bought by respondent at less 
than true and correct weight thereof and showing the weight of 
cattle sold by respondent at a weight greater than the true and 
correct weights thereof. Said false and incorrect scale tickets 
were made a part of the accounts, records and memoranda of the 
stockyard owners. Respondent paid for cattle purchased by him 
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and collected for cattle sold by him on the basis of the false 
weights shown on the scale tickets. 

4. Respondent, during the years 1949 and 1950, failed to keep 
such accounts, records and memoranda as fully and correctly dis- 
closed all transactions involved in his business as a dealer at the 
stockyard in that the accounts, records and memoranda kept by 
him failed to disclose fully and correctly all expenses incurred by 
respondent in connection with his dealer operations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is con- 
cluded that respondent has violated section 312(a) of the act 
and section 10 of the so-called Federal Trade Commission Act 
The violations involved fraud and deceit and were necessarily 
wilful. The effect of paying weighmasters was that respondent, 
when purchasing cattle, received more weight than he paid for, 
and when selling cattle, received payment for more weight than 
he delivered. The practice is dishonest and is a flagrant violation 
of the act which cannot be too strongly condemned. 

Respondent, by causing weighmasters to record incorrect 
weights on scale tickets, caused false and incorrect entries to be 
made in his own accounts, and in the accounts, records and memo- 
randa of the stockyard owners. This practice is deceptive and is 
also a flagrant violation of the act. 

By reason of the facts set forth in Finding of Fact 4, it must be 
concluded that respondent wilfully violated section 401 of the act 
and section 10 of the so-called Federal Trade Commission Act. 
The failure to keep accurate records and accounts operates to con- 
ceal violations of the act and to mislead enforcement officials so 
that the enforcement of the act is seriously hampered and frus- 
trated. 

Complainant has recommended and respondent has agreed that 
a cease and desist order be issued against respondent, that he be 
ordered to keep proper accounts, records and memoranda, and 
that his registration be suspended for a period of six months. The 
order will be issued. 


ORDER 


Respondent shall cease and desist from: 

1. Engaging in the unfair, unjustly discriminatory and de- 
ceptive practice of bribing weighmasters or other persons in con- 
nection with any matter involving the handling of livestock at 
any posted stockyard; and 
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2. Making or causing to be made false entries in his accounts, 
records and memoranda or in the accounts, records and memo- 
randa of any person subject to the provisions of the Packers and 
Stockyards Act. 

Respondent shall keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in his 
business at the stockyard, including cash expenditures made by 
him, and showing as to each item of expense, the date, amount, 
purpose and to whom paid. 

Respondent’s registration under the act is suspended for a peri- 
od of six months from the effective date hereof. 

This order shall become effective five days after service and 
copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 2913) 


In re MARKET AGENCIES AT UNION STOCK YARDS, DENVER, COLO- 
RADO. P&S Doc. No. 435. Decided September 19, 1951. 


Amendment of Schedule of Rates and Charges 


Inasmuch as the parties are agreed, respondents’ petition to amend the 
schedule of rates and charges authorized by the order of August 23, 
1951, by striking out certain words in such schedule is granted, and this 
order shall become effective on the sixth day after its date of signature 
and continue in effect until the expiration of the order issued on 
August 23, 1951. 


Mr. John L. Currin for Production and Marketing Administration. Mr. Lynn 
¢ S. Kemper, of Denver, Colorado, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


The respondents are now operating under an order issued on 
August 23, 1951, which authorized the filing of a new schedule 
of rates and charges, Tariff No. 14, to become effective on the 
sixth day after its date of signature and to continue in effect to 
and including September 1, 1952, unless changed by further 
order before that date. 

On September 5, 1951, respondents filed a Petition to Amend 
Tariff No. 14 requesting authority to strike out the words “Ewes 
for breeding purposes (one year and over) $1.00 per head” ap- 
pearing in Article 2, Section F of said tariff. 

Inasmuch as the petitioned-for amendment to respondents’ tar- 
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In re THOMAS F. STAPLETON. P&S Doc. No. 1995. Decided Sep- 
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iff does not involve an increase of rates and charges lawfully pre- 
scribed or new rates and charges for services not heretofore 
covered by order, it is found that further notice and public pro- 
cedure on this supplemental order are unnecessary. 

On September 10, 1951, the Livestock Branch filed an answer 
to respondents’ petition recommending that it be granted and 
that the amendment be made effective as soon as possible. 

Inasmuch as the parties are agreed, the petition is granted. 
The respondents who must prepare for and be ready to comply 
with this supplemental order on its effective date wish to have it 
become effective as soon as possible. As previously stated, this 
amendment does not involve an increase of rates and charges 
lawfully prescribed or new rates and charges for services not 
heretofore covered by order. The Packers and Stockyards Act 
provides that no order of this nature shall become effective in 
less than five days after the date thereof. Accordingly, good cause 
is found for making this order effective in less than 30 days. 

This order shall become effective on the sixth day after its date 
of signature and shall continue in effect until the expiration of 
the order issued on August 23, 1951, unless changed by further 
order before that date. 

A copy hereof shall be served upon each of the parties by 
registered mail or in person. 






(No. 2914) 


tember 19, 1951. 


Suspension of Registration—Cease and Desist—Unfair, Unjustly 
Discriminatory, and Deceptive Practices—Consent Order 


Where the Order of Inquiry charged the respondent with violating sections 
812(a) and 401 of the act, and section 10 of the Federal Trade Com- 
mission Act by causing weighmasters, whose duty it was to determine 
and record on scale tickets the correct weight of livestock weighed 
on the stockyard scales, by reason of cash payments made, to weigh 
such livestock at more than their true weights and to issue scale tickets 
showing the weights greater than the true weights thereof, and by fail- 
ing to keep such accounts, records and memoranda as fully and correctly 
disclosed his business as a dealer and market agency at the stockyard, 
and the respondent filed an answer admitting the allegations of fact in 
the Order of Inquiry, and consented to the issuance of an order of cease 
and desist and suspension of his registration, and the complainant 

recommended that the order consented to be issued, the respondent is 
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2 
ordered to cease and desist from engaging in the unfair, unjustly dis- age 
criminatory, and deceptive practices set out in the Findings of Fact, an¢ 
and to keep such accounts, records, and memoranda as fully and cor- : 
rectly disclose his business as a dealer and market agency at the stock- tim 
yard, and his registration is suspended. ter 

Mr. Jerome S. Ducrest for Production and Marketing Administration. é 
Mr. John J. Toohey, of Chicago, Illinois, for respondent. yea 
Decision by Thomas J. Flavin, Judicial Officer * 
PRELIMINARY STATEMENT . 
This is a disciplinary proceeding under the Packers and Stock- of 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter | scz 
referred to as the act. The Order of Inquiry and Notice of Hear- at 
ing filed by the Director of the Livestock Branch, Production we 
and Marketing Administration, on March 2, 1951, alleged that tri 
respondent, a registered dealer and market agency, wilfully vio- tic 
lated sections 312(a) and 401 of the act (7 U.S.C. 213(a), 221) of 
and section 10 of the Federal Trade Commission Act (15 U.S.C. | by 
50), which section is incorporated in and made a part of the Pack- fa 
ers and Stockyards Act by section 402 of the latter act (7 U.S.C. 
222). The violations charged involved the paying of weighmasters su 
by the respondent to secure false weights for hogs purchased and di 
sold by the respondent at the Union Stock Yards, Chicago, Illinois. ke 
Respondent filed an answer to the order of inquiry in which he 
denied the charges and requested an oral hearing. Subsequently, 
on July 3, 1951, prior to any hearing, respondent, through his 
attorney, filed an amended answer admitting the jurisdiction of 
the Secretary under the act and stating that he “does not wish a 
-to contend or contest said allegations and hereby waives oral a 
hearing on them, provided, that in the event the Secretary of " 
Agriculture deems that the facts alleged in the Order of Inquiry fi 
warrant the imposition of a sanction as against the respondent, Pp 
that sanction will not exceed the ordering of the respondent to a 
cease and desist the practices complained of and the suspension a 
of his registration under the Packers and Stockyards Act for a t 
period of not more than three months.” The Livestock Branch, by ® 
its attorney, has recommended that such an order be issued and d 
this decision and order follow the agreement of the parties. 
\ 
FINDINGS OF FACT I 
1. The Union Stock Yards, Chicago, Illinois, hereinafter re- 
ferred to as the stockyard, at all times mentioned herein was a ' 


posted stockyard subject to the provisions of the act. 
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2. Respondent is registered with the Secretary as a market 
agency to buy hogs on a commission basis and as a dealer to buy 
and sell hogs for his own account, at the stockyard, and at the 
times of the transactions hereinafter referred to was so regis- 
tered. 


3. Respondent, at the stockyard, at divers times during the 
years 1949 and 1950, paid certain sums of money or gave other 
compensation to various weighmasters who, during that period 
of time, were employed as weighmasters at the stockyard and 
whose duty it was to determine correctly the weight of livestock 
weighed on stockyard scales, for the purpose and with the effect 
of compensating said weighmasters for recording weights on 
scale tickets showing the weight of hogs bought by respondent 
at less than the true and correct weight thereof and showing the 
weight of hogs sold by respondent at a weight greater than the 
true and correct weight thereof. Said false and incorrect scale 
tickets were made a part of the accounts, records and memoranda 
of the stockyard owners. Respondent paid for hogs purchased 
by him and collected for hogs sold by him on the basis of the 
false weights shown on the scale tickets. 


4. Respondent, during the years 1949 and 1950, failed to keep 
such accounts, records and memoranda as fully and correctly 
disclosed all transactions involved in his business by failing to 
keep any record of the payments described in Finding of Fact 3. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, we must 
conclude that the respondent has violated section 312(a) of the 
act and section 10 of the so-called Federal Trade Commission Act 
made applicable by section 402 of the act. The violations involved 
fraud and deceit and were necessarily wilful. The effect of the 
practice of paying weighmasters was that.respondent, when sell- 
ing hogs, received payment for more weight than he delivered 
and similarly, when buying hogs, made payment for less weight 
than the actual weight of such hogs. The practice is dishonest 
and is a flagrant violation which cannot be too strongly con- 
demned. 

Respondent, .by causing weighmasters to record incorrect 
weights or scele tickets, caused false and incorrect entries to be 
made in his own accounts, records and memoranda and in the 
accounts, records and memoranda of the stockyard owners and 
market agencies. This practice is deceptive and is also a flagrant 
violation of the act. 
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By reason of the facts found in Finding of Fact 4, the respon 
dent has also violated section 401 of the act. 


ORDER 


Respondent shall cease and desist from: 

1. Engaging in the unfair, unjustly discriminatory, and decep- 
tive practice of bribing weighmasters or other employees of any 
posted stockyard in connection with any matter involving the 
handling of livestock at such stockyard. 

2. Making or causing to be made false entries in his accounts, 
records and memoranda or in the accounts, records and memo. 
randa of any person subject to the provisions of the Packers and 
Stockyards Act. 

The respondent shall keep such accounts, records and memo- 
randa as fully and correctly disclose all transactions involved in 
his business at the stockyard, including cash expenditures made 
by him and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 

Respondent’s registration under the act is suspended for a peri- 
od of three months from the effective date hereof. 

This order shall become effective five days after service. Copies 
hereof shall be served upon the parties by registered mail or in 
person. 


(No. 2915) 


In re DAVID WOLFE. P&S Doc. No. 1940. Decided September 19, 
1951. 


Suspension of Registration—Cease and Desist—Unfair, Unjustly 
Discriminatory, and Deceptive Practices—Consent Order 


Where the Order of Inquiry charged the respondent with violating sections 
312(a) and 401 of the act, and section 10 of the Federal Trade Com- 
mission Act by causing weighmasters, whose duties it was to determine 
and record on scale tickets the correct weight of livestock weighed on 
the stockyard scales, by reason of cash payments made, to weigh such 
livestock at more than their true weight and to issue scale tickets 
showing the weights greater than the true weights thereof, and by fail- 
ing to keep such accounts, records, and memoranda as fully and cor- 
rectly disclosed his business as a dealer at the stockyard, and the re- 
spondent entered a plea of nolo contendere to the charges contained in 
the Order of Inquiry and consented to the issuance of an appropriate 
order of cease and desist and suspension of his registration, and com- 
plainant recommended that the order consented to be issued, the respond- 
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ent is ordered to cease and desist from engaging in the unfair, unjustly 
discriminatory, and deceptive practices set out in the Findings of Fact, 
and to keep such accounts, records, and memoranda as fully and cor- 
rectly disclose his business as a dealer at the stockyard, and his regis- 


tration is suspended. 
Mr. Benjamin M. Holstein for Production and Marketing Administration. 


Mr. Irving T. Zemans of Hoffman, Golder & Zemans, of Chicago, Illinois, 
for respondent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), initiated by 
a complaint filed by the Director of the Livestock Branch, Pro- 
duction and Marketing Administration, on February 14, 1951. 
The respondent is charged with wilfully violating sections 312 (a) 
and 401 of the act (7 U.S.C. 213(a), 221) and section 10 of the 
so-called Federal Trade Commission Act (15 U.S.C. 50), which 
section is incorporated in and made a part of the Packers and 
Stockyards Act by section 402 of the latter act (7 U.S.C. 222). 
The respondent filed a plea of nolo contendere in which, after 
admitting the jurisdiction of the Secretary of Agriculture in 
the matter, the respondent stated that he “will not contend with 
the said United States Department of Agriculture or any division 
or branch thereof of, or concerning the allegations contained in 
Paragraphs III, IV and V” and that he “puts himself upon the 
clemency of the Secretary.” Hearing Examiner John J. Curry 
proposed in his report that the recommendation of the complain- 
ant be adopted, namely a cease and desist order and a suspension 
of respondent’s registration for a period of ten months. The 
recommended disposition is accepted. 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, hereinafter re- 
ferred to as the stockyard, at all times mentioned herein was a 
posted stockyard subject to the provisions of the act. 

2. The respondent is registered with the Secretary of Agricul- 
ture as a market agency buying hogs on a commission basis and 
as a dealer engaged in the business of buying and selling hogs 
for his own account and was so registered as of the dates men- 
tioned herein. 

8. On ten occasions in 1950, the respondent caused various 
weighmasters at the stockyard to weigh hogs at more than their 
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true weights and to issue scale tickets showing weights greate 
than the true weights of the hogs by reason of cash payments 0 
other compensation given by the respondent to the weighmasters 
The false and incorrect scale tickets thus issued were made a pa 

of the accounts, records and memoranda of the respondent, the 
stockyard owners, and the market agencies through which the 
hogs were sold. 

4. The respondent, during the year 1950, failed to keep such 
accounts, records and memoranda as fully and correctly disclosed 
all transactions involved in his business by failing to keep any 
record of the payments described in Finding of Fact 3. 


CONCLUSIONS 


By reason of the fact set forth in Finding of Fact 3, it is con. 
cluded that the respondent violated section 312(a) of the act and 
section 10 of the so-called Federal Trade Commission Act. The 
nature of the violations leaves no doubt that the violations were 
wilful. The effect of the practice of paying weighmasters was that 
the respondent, when selling hogs, received payment for more 
weight than he delivered. The practice is dishonest and is a flag- 


rant violation of the act which cannot be too strongly condemned, 
By reason of the facts set forth in Finding of Fact 4, it is con- 
cluded that the respondent wilfully violated section 401 of the 
act and section 10 of the so-called Federal Trade Commission 
Act. 


ORDER 


The respondent shall cease and desist from: 

1. Engaging in the unfair, unjustly discriminatory and de- 
ceptive practice of bribing weighmasters or other employees of 
any posted stockyard in connection with any matter involving 
the handling of livestock at such stockyard. 

2. Making or causing to be made false entries in his accounts, 
records and memoranda or in the accounts, records and memo- 
randa of any person subject to the provisions of the Packers and 
Stockyards Act. 

The respondent shall keep such accounts, records and memo- 
randa as fully and correctly disclose all transactions involved in 
his business at the stockyard, including cash expenditures made 
by him and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 

The respondent’s registration under the act is suspended for 
a period of 10 months from the effective date hereof. 
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This order shall become effective five days after service. Copies 
hereof shall be served upon the parties by registered mail or in 
person. 


(No. 2916) 


In re W. C. ALLEN, HARRISON M. WHITE, AND W. C. ALLEN AND 
HARRISON M. WHITE, PARTNERS, d.b.a. W. C. ALLEN. P&S Doc. 
No. 1941. Decided September 21, 1951. 


Suspension of Registration—Cease and Desist—Unfair, Unjustly 
Discriminatory, and Deceptive Practices—Consent Order 


Where the Order of Inquiry charged the respondents with violating sections 
808, 312(a), and 401 of the act, sections 201.10 and 201.27 of the regu- 
lations issued thereunder, and section 10 of the Federal Trade Commis- 
sion Act by doing business without being registered as dealers under 
the act, and by causing weighmasters, whose duty it was to determine 
and record on scale tickets the correct weight of livestock weighed on 
the stockyard scales, by reason of cash payments made, to weigh live- 
stock sold by respondents at more than the true weight thereof, and to 
weigh livestock purchased by the respondents at less than the true 
weight thereof, and to issue scale tickets showing such incorrect weights, 
and by failing to keep such accounts, records, and memoranda as fully 
and correctly show their business at the stockyard, and respondents 
entered a plea of nolo contendere to the charges contained in the Order 
of Inquiry and consented to the issuance of an appropriate order of 
cease and desist and suspension of their registration, and complainant 
recommended that the order consented to be issued, the respondents are 
ordered to cease and desist from engaging in the unfair, unjustly dis- 
criminatory, and deceptive practices set out in the Findings of Fact, 
and to keep such accounts, records, and memoranda as fully and cor- 
rectly show their business at the stockyard, and their registration is 
suspended. 


. Benjamin M. Holstein for Production and Marketing Administration. 
Mr. Jack Arnold Welfeld of Lucas and Thomas, of Chicago, Illinois, 
for respondent W. C. Allen. Mr. Harrison M. White, of Chicago, Illinois, 


respondent pro se. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. An amended Order of Inquiry and Notice 
of Hearing was filed by the Director of the Livestock Branch, 
Production and Marketing Administration, on April 18, 1951, 
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alleging that W. C. Allen, Harrison M. White, and W. C. Allen 
and Harrison M. White, partners, doing business as W. C. Allen, 
hereinafter referred to as the respondents, wilfully violated sec- 
tions 303, 312(a) and 401 of the act, sections 201.10 and 201.27 
of the regulations issued thereunder, and section 10 of the Feder- 
al Trade Commission Act, which section is incorporated in and 
made a part of the Packers and Stockyards Act by section 402 
of the latter act. Respondent W. C. Allen, on May 3, 1951, filed 
an answer to the amended Order of Inquiry stating that he had 
_ no knowledge or information sufficient to form a belief as to the 
truth of the charges and requesting an oral hearing. Respondent 
Harrison M. White filed an answer on May 8, 1951, denying the 
charges. Subsequently, respondent W. C. Allen filed an amended 
answer in which he admitted and consented to the jurisdiction of 
the Secretary of Agriculture, entered a plea of nolo contendere 
to the charges contained in the amended Order of Inquiry, and 
consented to the issuance of “an appropriate order of cease and 
desist and an order of suspension of his registration not to ex- 
ceed a period of twelve months”. Respondent Harrison M. White 
filed an amended answer in which he admitted and consented to 
the jurisdiction of the Secretary of Agliculture, entered a plea 
of nolo contendere to the charges contained in the amended Order 
of Inquiry, and consented to the issuance of an appropriate cease 
and desist order and to a suspension of his registration for a 
period not to exceed two months. Respondents, in their amended 
answers, also waived the report of the examiner. The Livestock 
Branch, by its attorney, has recommended that an order in the 
form suggested by respondents be entered. 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, hereinafter re- 
ferred to as the stockyard, at all times mentioned herein was a 
posted stockyard subject to the provisions of the act. 

2. Respondent W. C. Allen is registered with the Secretary as 
« market agency to buy cattle on a commission basis and as a 
dealer to buy and sell cattle for his own account at the stockyard, 
and at the times of the transactions of said respondent hereinaf- 
ter referred to was so registered. 

Respondent Harrison M. White, at the times of the transactions 
of said respondent hereinafter referred to, was registered with 
the Secretary as a dealer to buy and sell cattle for his own account 
at the stockyard. Said respondent is presently registered with the 
Secretary as a market agency to buy cattle on a commission basis 
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and as a dealer to buy and sell cattle for his own account at the 
stockyard. 

Respondents W. C. Allen and Harrison M. White, partners, 
doing business as W. C. Allen, at all times hereinafter referred 
to acted as a dealer at the stockyard within the meaning of that 
term as defined in the act. 

3. Respondents W. C. Allen and Harrison M. White, partners, 
doing business as W. C. Allen, on the dates and in connection 
with the transactions listed in the Order of Inquiry, bought and 
sold cattle on a dealer basis at the stockyard without being regis- 
tered with the Secretary as a dealer and furnishing a bond in 
connection therewith. 

4. Respondents, at the stockyard, on the seven dates listed in 
the Order of Inquiry and at divers other times during the year 
1950, in connection with the purchase and sale of cattle by re- 
spondents, caused various weighmasters, whose duty it was to 
determine and record on scale tickets the correct weight of live- 
stock weighed on stockyard scales, by reason of cash payments 
made, or other compensation given by respondents to said weigh- 
masters, to weigh cattle sold by respondents at more than their 
true and correct weights and to weigh cattle purchased by respon- 
dents at less than their true weights and to issue scale tickets 
showing such incorrect weights. 

5. Respondent W. C. Allen, during the year 1950, failed to keep 
such accounts, records and memoranda as fully and correctly 
disclosed all transactions involved in his business as a market 
agency and as a dealer, at the stockyard, in that the accounts, 
records and memoranda kept by him failed to disclose fully and 
correctly all expenses incurred by said respondent in connection 
with his market agency and dealer operations. 

Respondent Harrison M. White, during the year 1950, failed 
to keep such accounts, records and memoranda as fully and cor- 
rectly disclosed all transactions involved in his business as a deal- 
er at the stockyard, in that the accounts, records and memoranda 
kept by him failed to disclose fully and correctly all expenses 
incurred by said respondent in connection with his dealer opera- 
tions. 

Respondents W. C. Allen and Harrison M. White, partners. 
doing business as W. C. Allen, during the year 1950, failed to 
keep such accounts, records and memoranda as fully and correct- 
ly disclosed all transactions involved in their business as a dealer 
at the stockyard, in that the accounts, records and memoranda 
kept by them failed to disclose fully and correctly all expenses in- 
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curred by said respondents in connection with their dealer opera- 
tions. 
CONCLUSIONS 

By reason of the facts set forth in Finding of Fact 3, it is 
concluded that respondents have wilfully violated sections 303 
and 312(a) of the act and sections 201.10 and 201.27 of the 
regulations issued thereunder. 

By reason of the facts set forth in Finding of Fact 4, it is 
concluded that respondents have violated section 312(a) of the 
act. The violations involved fraud and deceit and were necessarily 
wilful. The effect of the practice of paying weighmasters was that 
respondents, when buying cattle, paid for less weight than they 
received and, when selling cattle, received payment for more 
weight than they delivered. The practice is dishonest and is a 
flagrant violation of the act which cannot be too strongly con- 
demned. 

By reason of the facts set forth in Finding of Fact 5, it is con- 
cluded that respondents have violated section 401 of the act and 
section 10 of the so-called Federal Trade Commission Act. The 
failure to keep accurate records and accounts operates to conceal 
violations of the act and to mislead enforcement officials so that 
the enforcement of the act is seriously hampered and frustrated. 

The parties are agreed that a cease and desist order be issued 
against respondents and that they be ordered to keep proper ac- 
counts, records and memoranda. In addition, complainant has 
recommended, and respondent W. C. Allen has agreed, that re- 
spondent W. C. Allen’s registration be suspended for a period of 
twelve months. Complainant has also recommended, and respond- 
ent Harrison M. White has agreed, that respondent Harrison 
M. White’s registration be suspended for a period of two months. 
Inasmuch as it appears that respondent Harrison M. White was 
involved in the acts complained of to a much lesser extent, and 
for a shorter period of time, than respondent W. C. Allen, the 
shorter period of suspension in the case of respondent Harrison 
M. White is warranted. The order recommended by complainant, 
and consented to by respondents, will be entered. 


ORDER 


Respondents shall cease and desist from: 
1. Engaging in the unfair, unjustly discriminatory and de- 
ceptive practice of bribing weighmasters or other persons in con- 
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nection with any matter involving the handling of livestock at 
any posted stockyard; and 

2. Operating as a partnership at any posted stockyard without 
being registered and bonded as required by the act and the re- 
gulations. 

Respondents shall keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in their 
business at the stockyard, including cash expenditures made by 
them and showing as to each item of expense, the date, amount, 
purpose and to whom paid. 

Respondent W. C. Allen’s registration under the act is sus- 
pended for a period of twelve months from the effective date 
hereof. 

Respondent Harrison M. White’s registration under the act is 
suspended for a period of two months from the effective date 
hereof. 

This order shall become effective five days after service and 
copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 2917) 


In re A. C. FEIL. P&S Doc. No. 1935. Decided September 21, 1951. 


Extension of Effective Date of Order 


The effective date of the order entered on September 17, 1951, is extended 
to October 1, 1951. 


Messrs. Lucas and Thomas, of Chicago, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


The effective date of the order entered in the above-entitled 
proceeding on September 17, 1951, is extended to October 1, 1951. 
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(No. 2918) 


In re PETER J. KIRON AND CHARLES J. FRIEDL, PARTNERS, d.b.a. 
PETER J. KIRON. P&S Doc. No. 1989. Decided September 21, 
1951. 


Suspension of Registration—Cease and Desist—Unfair, Unjustly 
Discriminatory, and Deceptive Practices—Consent Order 


Where the Order of Inquiry charged the respondents with violating sections 
312(a) and 401 of the act, and section 10 of the Federal Trade Com- 
mission Act by causing weighmasters, whose duty it was to determine 
and record on scale tickets the correct weight of livestock weighed on 
the stockyard seales, by reason of cash payments made, to weigh live- 
stock sold by respondent at more than their true weights and to weigh 
livestock purchased by respondents at less than their true weights 
and to issue scale tickets showing such incorrect weights, and by failing 
to keep such accounts, records and memoranda as fully and correctly 
disclosed their business as dealers at the stockyard, and the respondents 
filed an answer admitting the allegations of fact in the Order of In- 
quiry, and consented to the issuance of an order of cease and desist and 
suspension of their registration, and complainant recommended that the 
order consented to be issued, the respondents are ordered to cease and 
desist from engaging in the unfair, unjustly discriminatory, and de- 
ceptive practices set out in the Findings of Fact, and to keep such 
accounts, records and memoranda as fully and correctly disclose their 
business as dealers at the stockyard, and their registration is sus- 
pended. 


. Jerome S. Ducrest for Production and Marketing Administration. 
Messrs. Lucas and Thomas, of Chicago, Illinois, for respondents. Mr. John 
J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. An Order of Inquiry and Notice of Hear- 
ing was filed by the Director of the Livestock Branch, Production 
and Marketing Administration on March 2, 1951, alleging that 
Peter J. Kiron and Charles J. Friedl, partners, doing business as 
Peter J. Kiron, hereinafter referred to as the respondents, wil- 
fully violated sections 312(a) and 401 of the act and section 10 
of the Federal Trade Commission Act, which section is incor- 
porated in and made a part of the Packers and Stockyards Act 
by section 402 of the latter act. Respondents filed an answer to 
the Order of Inquiry on March 30, 1951, stating that they had 
no knowledge or information sufficient to form a belief as to the 
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charges and requesting an oral hearing. Subsequently, on Sep- 
tember 13, 1951, respondents filed an amended answer in which 
they admitted and consented to the jurisdiction of the Secretary 
of Agriculture, entered a plea of nolo contendre to the charges 
contained in the Order of Inquiry, consented to the issuance of a 
cease and desist order against the partnership and to a suspen- 
sion of the partnership registration for a period not to exceed 
sixty days, and waived the report of the examiner. Respondents, 
in said amended answer, also prayed that respondent Charles J. 
Fried] be exonerated “in view of the fact that the said respondent, 
Charles J. Friedl, was named in this proceeding because he was 
registered as a partner, there being no evidence against said 
respondent individually.”” The Livestock Branch, by its attorney, 
has recommended that an order substantially in the form sug- 
gested by respondents be entered. 
FINDINGS OF FACT 

1. The Union Stock Yards, Chicago, Illinois, hereinafter re- 
ferred to as the stockyard, at all times mentioned herein was a 
posted stockyard subject to the provisions of the act. 

2. Respondents are registered with the Secretary as a dealer 
to buy and sell cattle for their own account, at the stockyard, 
and at the times of the transactions of said respondents herein- 
after referred to were so registered. 

3. Respondents, at the stockyard, at divers times during the 
years 1949 and 1950, paid certain sums of money, or gave other 
compensation, to various weighmasters who, during that period 
of time, were employed as weighmasters at the stockyard and 
whose duty it was to determine correctly the weight of livestock 
weighed on stockyard scales, for the purpose and with the effect 
of compensating said weighmasters for recording weights on 
scale tickets showing the weight of cattle bought by respondents 
at less than the true and correct weight thereof and showing the 
weight of cattle sold by respondents at a weight greater than the 
true and correct weight thereof. Said false and incorrect scale 
tickets were made a part of the accounts, records and memoranda 
of the stockyard owners. Respondents paid for cattle purchased 
by them and collected for cattle sold by them on the basis of the 
false weights shown on the scale tickets. 

4. Respondents, during the years 1949 and 1950, failed to keep 
such accounts, records and memoranda as fully and correctly dis- 
closed all transactions involved in their business as a dealer at 
the stockyard in that the accounts, records and memoranda kept 
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by them failed to disclose fully and correctly all expenses incurred 
by respondents in connection with their dealer operations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is con- 
cluded that respondents have violated section 312(a) of the act 
and section 10 of the so-called Federal Trade Commission Act. 
The violations involved fraud and deceit and were necessarily 
wilful. The effect of the practice of paying weighmasters was that 
respondents, when buying cattle, paid for less weight than they 
received and, when selling cattle, received payment for more 
weight than they delivered. The practice is dishonest and is a 
flagrant violation of the act which cannot be too strongly con- 
demned. 


Respondents, by causing weighmasters to record incorrect 
weights on scale tickets, caused false and incorrect entries to be 
made in the accounts, records and memoranda of the stockyard 
owners. This practice is deceptive and is also a flagrant violation 
of the act. 


By reason of the facts set forth in Finding of Fact 4, it is 


concluded that respondents wilfully violated section 401 of the 
act and section 10 of the so-called Federal Trade Commission 
Act. The failure to keep accurate records and accounts operates 
to conceal violations of the act and to mislead enforcement offi- 
tials so that the enforcement of the act is seriously hampered 
and frustrated. 


Complainant has recommended and respondents have agreed 
. that a cease and desist order be issued against respondents, that 
they be ordered to keep proper accounts, records and memoranda, 
and that their registration be suspended for a period of sixty 
days. The order will be issued. 

Respondents have also prayed that respondent Charles J. Friedl 
be exonerated. Inasmuch as it does not appear that respondent 
Charles J. Friedl was individually involved in any of the acts 
set forth in the Findings of Fact, this order shall not preclude 
respondent Charles J. Fried] from registering immediately as an 
individual to transact business at the stockyard. 


ORDER 


Respondents shall cease and desist from: 
1. Engaging in the unfair, unjustly discriminatory and decep- 
tive practice of bribing weighmasters or other persons in con- 
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nection with any matter involving the handling of livestock at 
any posted stockyard; and 

2. Making or causing to be made false entries in their accounts, 
records and memoranda or in the accounts, records and memo- 
randa of any person subject to the provisions of the Packers and 
Stockyards Act. 

Respondents shall keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in their 
business at the stockyard, including cash expenditures made by 
them, and showing as to each item of expense, the date, amount, 
purpose and to whom paid. 

Respondents’ registration under the act is suspended for a 
period of sixty days from the effective date hereof. 

This order shall not preclude respondent Charles J. Fried] from 
registering with the Secretary of Agriculture to transact business 
as an individual at the stockyard. 

This order shall become effective five days after service and 
copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 2919) 


In re WILLIAM J. MURPHY. P&S Doc. No. 1971. Decided Septem- 
ber 27, 1951. 


Suspension of Registration-—Cease and Desist—Unfair, Unjustly 
Discriminatory, and Deceptive Practices—Consent Order 


Where the Order of Inquiry charged the respondent with violating sections 
312(a) and 401 of the act, and section 10 of the Federal Trade Com- 
mission Act by causing weighmasters, whose duty it was to determine 
and record on scale tickets the correct weight of livestock weighed on 
the stockyard scales, by reason of cash payments made, to weigh such 
livestock at more than their true weights and to issue scale tickets show- 
ing the weights greater than the true weights thereof, and by failing to 
keep such acounts, records and memoranda as fully and correctly dis- 
closed his business as a dealer at the stockyard, and since the respondent 
failed to answer such allegations, which constituted an admission of the 
allegations and waiver of hearing, and the complainant recommended 
that a cease and desist order be issued and that the respondent’s regis- 
tration be suspended, the respondent is ordered to cease and desist 
from engaging in the unfair, unjustly discriminatory, and deceptive 
practices set out in the Findings of Fact, and to keep such accounts, 
records and memoranda as fully and correctly disclose his business as 
a dealer at the stockyard, and his registration is suspended. 
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Mr. Jerome S. Ducrest for Production and Marketing Administration. 
Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), initiated by a 
complaint filed by the Director of the Livestock Branch, Produc- 
tion and Marketing Administration, on February 21, 1951. The 
respondent is charged with wilfully violating sections 312(a) and 
401 of the act (7 U.S.C. 213(a), 221) and section 10 of the so- 
called Federal Trade Commission Act (15 U.S.C. 50), which 
section is incorporated in and made a part of the Packers and 
Stockyards Act by section 402 of the latter act. (7 U.S.C. 222). 
The respondent was served with a copy of the complaint on March 
5, 1951, but failed to file an answer thereto. Section 202.9 of the 
Rules of Practice Governing Proceedings Under the Packers and 
Stockyards Act (9 CFR 202.9) provides that the failure to file 
an answer shall constitute an admission of the allegations of the 
complaint and a waiver of hearing. The Livestock Branch, by its 
attorney, recommended that an order be issued against the re- 
spondent (1) requiring him to cease and desist from continuing 
the unfair, unjustly discriminatory and deceptive practices set 
forth in the complaint, (2) requiring him to maintain such ac- 
counts, records and memoranda as will fully and correctly dis- 
close all transactions involved in his business as a dealer at the 
stockyard, including cash expenditures made by him and showing 
as to each item cf cxpense, the date, amount, purpose and to 

‘whom paid, and (3) suspending his registration for a period of 

one year. Hearing Examiner John J. Curry issued recommenda- 
tions to this effect, a copy of which was served upon the respond- 
ent. No exceptions were filed. Accordingly, this decision and 
order follow the examiner’s proposal. 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, hereinafter re 
ferred to as the stockyard, at all times mentioned herein was a 
posted stockyard subject to the provisions of the act. 

2. The respondent is registered with the Secretary of Agricul- 
ture as a dealer engaged in the business of buying and selling 
hogs for his own account and was so registered as of the dates 


mentioned herein. 
3. On nine occasions in 1950, the respondent caused various 
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weighmasters at the stockyard to weigh hogs at more than their 
true weights and to issue scale tickets showing weights greater 
than the true weights of the hogs by reason of cash payments 
or other compensation given by the respondent to the weigh- 
masters. The false and incorrect scale tickets thus issued were 
made a part of the accounts, records and memoranda of the re- 
spondent, the stockyard owners, and the market agencies through 
which the hogs were sold. 

4, The respondent, during the year 1950, failed to keep such 
accounts, records and memoranda as fully and correctly disclosed 
all transactions involved in his business as a dealer at the stock- 
yard by failing to keep any record of the payments described in 
Finding of Fact 3. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is 
concluded that the respondent violated section 312(a) of the act 
and section 10 of the so-called Federal Trade Commission Act. 
The nature of the violations leaves no doubt that the violations 
were wilful. The effect of the practice of paying weighmasters 
was that the respondent, when selling hogs, received payment for 


more weight than he delivered. By reason of the facts set forth 
in Finding of Fact 4, it is concluded that the respondent wilfully 
violated section 401 of the act and section 10 of the so-called 
Federal Trade Commission Act. 


ORDER 


The respondent shall cease and desist from: 

1. Engaging in the unfair, unjustly discriminatory and de- 
ceptive practice of bribing weighmasters or other employees of 
any posted stockyard in connection with any matter involving 
the handling of livestock at such stockyard. 

2. Making or causing to be made false entries in his accounts, 
records and memoranda or in the accounts, records and memo- 
randa of any person subject to the provisions of the Packers 
and Stockyards Act. 

The respondent shall keep such accounts, records and memo- 
randa as fully and correctly disclose all transactions involved in 
his business at the stockyard, including cash expenditures made 
by him and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 

The respondent’s registration under the act is suspended for a 
period of one year from the effective date hereof. 
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This order shall become effective five days after service. Copies 
hereof shall be served upon the parties by registered mail or in 
person. 


(No. 2920) 


In re E. D. TUTTLE, J. B. TUTTLE, CHARLES TADLOCK, AND TUTTLE 
AND TADLOCK LIVESTOCK COMMISSION COMPANY. P&S Doc. No. 


1907. Decided September 28, 1951. 


Cease and Desist—Violations of Act 


Where the Order of Inquiry and Notice of Hearing charged respondents 
with wilful violations of various provisions of the act and regulations 
thereunder, and respondent E. D. T. filed a stipulation admitting the 
allegations of complainant and consenting to the issuance without a 
hearing of an order not to exceed a cease and desist order, respondent 
C. T. filed a similar admission and consent and in addition consented to 
a 60-day suspension to be held in abeyance for two years, and respond- 
ent J. B. T. failed to answer, the respondents are ordered to cease and 
desist from: (1) engaging as a market agency without being registered 
and bonded; (2) failing to report changes in the ownership of a market 
agency in which they are interested; (3) taking consigned livestock 
into their own accounts without reporting the entire facts to the con- 
signors; (4) using consigned livestock to fill purchase orders without 
fully informing both consignor and purchaser; (5) selling their own 
or their employees’ livestock in competition with livestock consigned to 
them; (6) failing to report to consignors the true names of the pur- 
chasers of the livestock sold, and failing to report to order purchasers 
the true names of the sellers of livestock bought; (7) assisting persons 
known to be unregistered and unbonded to act as dealers in livestock; 
(8) permitting employees to deal in livestock consigned to respondents; 
and (9) destroying scale tickets or other items constituting parts of 
their records without the consent in writing of an Assistant Adminis- 
trator of the Production and Marketing Administration; and respond- 
ents are ordered to keep such accounts and records as will disclose all 
details of each transaction in their market agency operations. 


Ignorance of Law as No Excuse for Violation of Act 


Where individual respondents violated the requirements of registration and 
bonding set out in the act and the regulations thereunder and respond- 
ents in their answer alleged that they did not know of the requirements 
they failed to meet, held, that one who chooses to engage in a regulated 
business assumes his obligation of learning and complying with what 
the law requires of him, and respondents should be ordered to comply 


thereafter. 
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Mr. Jerome S. Ducrest for Production and Marketing Administration. 
Respondents pro se. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.). It was instituted on Oc- 
tober 6, 1950, by the filing with the Hearing Clerk, Office of the 
Solicitor, of a 39-page document styled “Order of Inquiry and 
Notice of Hearing”, which we shall call the complaint. The re- 
spondents, three individuals and a partnership operated by two 
or more of them at different times, were charged with failing 
to register properly, failing to report changes in the partnership, 
improperly handling consigned livestock, failing to report fully 
to customers, not keeping adequate records, and knowingly trad- 
ing with unregistered and unbonded dealers, at the Forth Worth 
Stock Yards, Fort Worth, Texas. 

The complaint was served by registered mail upon the indi- 
vidual respondents. On October 30, 1950, E. D. Tuttle filed an 
answer to the general effect that there had been no intent to 
defraud, that he had complied with all requirements as soon as 
he learned of them, and that any irregularities were due to ig- 
norance of regulations rather than intentional violation. On No- 
vember 8, 1950, Charles Tadlock filed an answer stating that he 
had followed common practices and had complied as soon as he 
learned of the requirements. J. B. Tuttle did not answer. 

On July 19, 1951, E. D. Tuttle filed a “stipulation” admitting 
the allegations of the complaint and consenting to the issuance, 
without a hearing, of an order “not to exceed” a cease and desist 
order. On the same day Charles Tadlock filed a similar admission 
and consent, except that he consented also to a 60-day suspension 
to be held in abeyance for two years. On July 20, the complainant 
filed a recommendation that a cease and desist order be issued 
against E. D. and J. B. Tuttle, and a cease and desist and sus- 
pended suspension order against Charles Tadlock. The matter was 
then sent from the Office of the Solicitor to the Office of Hearing 
Examiners, where it was assigned to Jack W. Bain on July 25, 
1951. Hearing Examiner Bain issued a report proposing that the 
disposition recommended be made except as to the suspended sus- 
pension of Charles Tadlock. No exceptions were filed. This de- 
cision and order follow the examiner’s report. 
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FINDINGS OF FACT 


1. At all times material herein, the Forth Worth Stock Yards, 
Fort Worth, Texas, hereinafter called the stockyard, was posted 
as a stockyard subject to the act. 

2. E. D. Tuttle and Charles Tadlock, partners trading as Tut- 
tle and Tadlock Livestock Commission Company, registered with 
the Secretary of Agriculture on September 23, 1942, and operated 
from then until January 9, 1945, as a market agency to buy and 
sell livestock on commission at the stockyard. 

3. E. D. Tuttle was in the army from January 9, 1945, until 
about May 21, 1946, during which time he retained his interest 
but took no active part in operating the market agency. During 
this time, J. B. Tuttle and Charles Tadlock operated the market 
agency without being registered or bonded as its partners. 

4. From about May 21, 1946 until about August 1, 1946, E. D. 
Tuttle participated with the other two as partners in operating 
the market agency, but his registration as a partner remained 
active until December 9, 1946. 

5. J. B. Tuttle and Charles Tadlock were registered as a 
market agency at the stockyard from December 12, 1946, to 
December 21, 1948. 

6. Charles Tadlock registered as a market agency ai the stock- 
yard on December 27, 1948, and is now so registered. 

7. E. D. Tuttle and Charles Tadlock failed to report that J. B. 
Tuttle became a partner in January 1945 and that E. D. Tuttle 
withdrew as a partner in August 1946. 

8. During 1945, 1946, and 1947, J. B. Tuttle and Charles Tad- 
‘Jock bought for their partnership account and for their personal 
accounts livestock consigned to them for sale, but in reporting 
to the consignors on accounts of sale showed false names or 
initials as the purchasers and kept copies of these false accounts 
of sale as parts of their records. In 1946, all three respondents 
bought similarly for themselves and for the accounts of their 
employees. 

9. During 1945, 1946, and 1947, J. B. Tuttle and Charles Tad- 
lock used livestock consigned to them for sale on commission to 
fill orders to purchase livestock on commission and did not dis- 
close the fact to the sellers nor the purchasers. 

10. During 1945, 1946, and 1947, J. B. Tuttle and Charles Tad- 
lock sold their own livestock, and in 1946 and 1947 their employ- 
ees’ livestock, in competition with livestock sold on commission 
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for others, showed false names or initials as the sellers, and kept 
false records of the sellers. 

11. In 1947, J. B. Tuttle and Charles Tadlock permitted Bob 
Tadlock, father of Charles Tadlock, to act as a livestock dealer, 
by selling consigned livestock to him and reselling it for him, 
knowing he was not registered and bonded as a dealer. During 
1945 and 1947 these two respondents acted similarly with respect 
to other unregistered and unbonded dealers. In 1946, all three 
individual respondents acted similarly as to their employee M. 
Z. Thompson. 

12. During 1946 both Tuttles and Tadlock allowed M. Z. 
Thompson, an employee, to purchase livestock to fill purchase 
orders, mark up the price, and keep the profit. 

13. At different times during 1945, 1946, and 1947, the three 
individual respondents failed to keep full records of their opera- 
tions in that their records were not kept separate from the Live- 
stock Clearing House, they eliminated posting of transactions by 
offsetting charges and credits, they failed to keep vouchers sup- 
porting expense items, they did not show the source of various 
credit and debit entries, and they destroyed scale tickets and 
stockyard company bills without the consent of the complainant. 


CONCLUSIONS 


The partnership, Tuttle and Tadlock Livestock Commission 
Company, is referred to in the complaint as a respondent. Tadlock 
now appears to be registered individually (Finding 6), E. D. 
Tuttle’s answer is on stationery indicating that he is now in an- 
other firm, and J. B. Tuttle no longer lives in Fort Worth. We 
infer that the named partnership is no longer in operation. At 
any rate, no order against it was recommended, and it seems 
unnecessary to consider it further. 

The individual respondents violated the requirements of regis- 
tration and bonding set out in the law (7 U.S.C. 203, 204) and the 
regulations (9 CFR 201.10, 201.138, 201.27). The two who an- 
swered say they did not know of the requirements they failed 
to meet, but one who chooses to engage in a regulated business 
assumes the obligation of learning and complying with what the 
law requires of him, and respondents should be ordered to comply 
hereafter. 

Findings 8, 9, 10, and 12 show that the individual respondents 
violated the regulations in failing to disclose to their customers 
that they had personal financial interests which might have con- 
flicted with their duty to get the highest prices for their con- 
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signor’s livestock and to buy on orders at the lowest prices (9 
CFR 201.43, 201.44, 201.47, 201.59, 201.60, 201.62). They should 
be ordered to discontinue these practices. 

Finding 13 shows that the individual respondents failed to 
keep the records required by 7 U.S.C. 221 and 9 CFR 201.50. 
They should be ordered to keep such records. 

Under the rules of practice, J. B. Tuttle’s failure to answer 
constitutes admission of the allegations of fact in the complaint 
(9 CFR 202.9), and the other two have specifically admitted 
them. Complainant’s recommendation of a cease and desist order 
against all three should be followed. While Charles Tadlock has 
consented to a further order of a suspended suspension, we do 
not think the record requires a sanction against him different 
from that against the other two. 


ORDER 


Respondents E. D. Tuttle, J. B. Tuttle, and Charles Tadlock 
shall, in connecion with operations as a market agency at a stock- 
yard subject to the act, cease and desist from: 

Engaging as a market agency without being registered and 


bonded ; 

Failing to report changes in the ownership of a market agency 
in which they are interested; 

Taking consigned livestock into their own accounts without 
reporting the entire facts to the consignors; 

Using consigned livestock to fill purchase orders without fully 
informing both consignor and purchaser; 

Selling their own or their employees’ livestock in competition 
with livestock consigned to them; 

Failing to report to consignors the true names of the pur- 
chasers of the livestock sold, and to order purchasers the true 
names of the sellers of livestock bought; 

Assisting persons known to be unregistered and unbonded to 
act as dealers in livestock; 

Permitting employees to deal in livestock consigned to respon- 
dents; and 

Destroying scale tickets or other items constituting parts of 
their records without the consent in writing of an Assistant Ad- 
ministrator of the Production and Marketing Administration. 

These three respondents shall keep such accounts and records 
as will disclose all details of each transaction in their market 
agency operations. 
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Copies hereof shall be served on the parties. 
Except as to service, this order shall become effective on the 
tenth day after its date. 


(No. 2921) 


DIECIDUE AND COMPANY, INC. v. VINCENT GUIDERA. PACA Doc. 
No. 5590. Decided September 5, 1951. 


Failure to Pay Purchase Price—Default 


Where respondent purchased and accepted delivery of two truckloads of 
tomatoes but failed to pay the purchase prices for them and has failed 
to answer the complaint, held, respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, and his failure to pay the complainant the 
agreed purchase prices is a violation of section 2 of the act for which 
reparation should be awarded complainant. 


Diecidue & Company, Inc., of Produce, Florida, complainant pro se. Mr. John 
T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed an informal complaint on October 17, 1950 
and a formal complaint on June 29, 1951, alleging that complain- 
ant sold and delivered two lots of tomatoes to respondent during 
January and February 1950; and that respondent received and ac- 
cepted these two lots of tomatoes but has failed to pay complain- 
ant any part of the purchase prices. 

A copy of the report of investigation prepared by the Regula- 
tory Division, Fruit and Vegetable Branch, and a copy of the for- 
mal complaint were served on the respondent by registered mail 
on July 16, 1951. On the same day, a copy of the report of in- 
vestigation was served in like manner on the complainant. 

At the time of service of the copy of the formal complaint, 
respondent was notified in writing that an answer should be 
filed within 20 days after receipt of such notice and that failure 
to file an answer would consitute a waiver of hearing and would 
be deemed an admission of the allegations of the complaint. Not- 
withstanding such notice respondent failed to file an answer. The 
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issuance of an order is therefore authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, Diecidue and Company, Inc., is a corporation 
whose post office address is Box 35, Produce, Florida. 

2. Respondent is an individual, Vincent Guidera, whose post 
office address is 49 French Market Place, New Orleans, Louisiana. 
At the time of the transactions involved herein, respondent was 


- licensed under the act. 


3. On or about January 27, 1950, in the course of interstate 
commerce, complainant contracted to sell and respondent, after 
inspection, contracted to purchase 54 half-crates of size 6 x 6 to- 
matoes at the agreed price of $2.50 per half-crate and 146 half- 
crates of size 6 x 7 tomatoes at $2.00 per half-crate, or a total of 
$427 for both lots, f.o.b. Produce, Florida. 

4. On or about February 25, 1950, in the course of interstate 
commerce, complainant contracted to sell and respondent, after 
inspection, contracted to purchase 55 half-crates of tomatoes at 
the agreed price of $1.50 per half-crate or for a total of $82.50 
f.o.b. Produce, Florida. 

5. In connection with each of the foregoing purchases, respon- 
dent accepted delivery of the tomatoes, loaded them on his truck 
at Produce, Florida, and transported them in interstate com- 
merce to New Orleans, Louisiana. 

6. Respondent has failed to pay complainant the agreed pur- 
chase prices or any part thereof for the two loads of tomatoes 
_and the sum of $509.50 therefore remains due and owing from 
respondent to complainant. 

7. Informal complaint was filed within 9 months after the 
cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint and a 
waiver of hearing as provided in the rules of practice (7 CFR 
47.8(c)). 

The facts thus admitted are that complainant sold and delivered 
to respondent two lots consisting of a total of 255 half-crates of 
tomatoes; that respondent received and accepted delivery of the 
tomatoes; and that respondent has failed to pay the complainant 
the purchase prices totaling $509.50, or any part thereof. 





PACA DOC. No. 5596 1239 
Cite as 10 A.D. 1239 


Respondent’s failure to pay the agreed purchase prices or any 
part thereof for the tomatoes involved in this proceeding is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $509.50 with interest and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $509.50, with interest thereon 
at the rate of 5 percent per annum from March 1, 1950, until paid. 


The facts and circumstances set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 


(No. 2922) 


PACA Doc. No. 5596. Decided September 5, 1951. 


Dismissal—Settlemeut between Parties 


The Department having received a letter from complainant’s attorney to the 
effect that a settlement had been agreed upon between parties to the 
proceeding and that the matter may be considered closed, the complaint 


is, accordingly, dismissed. 
Mr. Monte I. Rosenblum, of Kansas City, Missouri, for complainant. Respond- 
ent pro se. Mr. John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received by the Regulatory Division on 
July 12, 1950. Formal complaint was filed May 3, 1951, alleging 
failure of respondent to pay $818.46 due in connection with a 
joint account agreement for the shipment and sale of green sweet 
corn. 

By letter dated August 23, 1951, counsel for complainant noti- 
fied the Department that this case had been settled to the 
satisfaction of all parties concerned and requested dismissal of 
the proceeding. Accordingly, the complaint is dismissed. 

Copies hereof shall be served upon the parties. 
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(No. 2928) 


CANADIAN FRUIT DISTRIBUTORS, LTD. v. GEORGE TURNER COM- 
PANY. PACA Doc. No. 5584. Decided September 6, 1951. 


Failure to Pay Brokerage Fees—Default 


Where complainant, acting as a broker, sold eight carloads of fruits and 
vegetables for respondent who has failed to pay complainant for this 


service and has failed to answer the complaint, held, respondent’s failure 
to file an answer constitutes an admission of the facts alleged in the 
complaint and a waiver of oral hearing, and its failure to pay com- 
plainant the reasonable value for its services is a violation of section 2 
of the act for which reparation should be awarded complainant. 


Canadian Fruit Distributors, Ltd., of Kelowana, British Columbia, Canada, 
complainant pro se. Mr. John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received November 27, 1950. In a formal 
complaint filed June 26, 1951, complainant alleges that it was em- 
ployed by respondent as a broker and accordingly sold eight car- 
loads of produce for respondent who has failed to pay the com- 
plainant the reasonable value for this service. 

A copy of the report of investigation prepared by the Regula- 
tory Division, Fruit and Vegetable Branch, and a copy of the 
complaint were personally served on respondent at Merced, Cali- 
fornia, by an employee of the Department on July 11, 1951. A 
‘copy of the report of investigation was served on the complainant 
by registered mail on July 10, 1951. 

At the time of service of a copy of the formal complaint, re- 
spondent was notified in writing than an answer should be filed 
within 20 days thereafter and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Canadian Fruit Distributors, Ltd., is a cor- 
poration whose address is Kelowana, British Columbia, Canada. 

2. Respondent is an individual, George J. Turner, trading as 
the George Turner Company, whose address is 276 East 21st 
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Street, Merced, California. At the time of the transaction herein 
complained of, the respondent was licensed under the act. 


3. During July and August 1950, respondent employed com- 
plainant as broker to negotiate sales of produce to be shipped in 
interstate and foreign commerce. Complainant negotiated, and re- 
spondent confirmed, sales of eight carloads of produce which were 
thereafter shipped by respondent to the buyers in Canada. As to 
each sale, the car number, commodity, date of shipment, shipping 
point in California, the destination in Canada, and brokerage due 
complainant are as follows: 


Car No. Commodity Shipped Shipping Pt. Destination Brokerage 
SFRD 10898 Peaches July 20 Reedley Calgary $34.00 
SFRD 3053 Watermelons July 25 Dinuba Winnipeg Waived 
ART 27349 Grapes July 26 Prospero Calgary 44.50 
PFE 71609 Watermelons Aug. 5 Turlock Winnipeg 33.64 
PFE 90234 Watermelons Aug. 12 Turlock Winnipeg 31.00 
ART 21001 Watermelons Aug. 16 Turlock Winnipeg 34.25 
PFE 71677 Mixed melons Aug. 17 Turlock Vancouver 30.18 


PFE 38602 Mixed melons Aug. 18 Turlock Saskatoon 35.52 


Total $243.09 


4. Respondent has failed to pay complainant $243.09, the rea- 
sonable value of its services as broker for negotiating the sales 
of produce. 

5. Informal complaint was received November 27, 1950, which 
was within nine months after the cause of action accrued. 





CONCLUSIONS 


Failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint 
and a waiver of hearing as provided in the rules of practice (7 
CFR 47.8(c)). 

The facts thus admitted are that respondent employed com- 
plainant as his broker; that complainant thereafter secured pur- 
chaser for eight carloads of produce consisting of peaches, melons 
and grapes which were therafter shipped by respondent from 
loading points in California to the buyers secured by complainant 
in Canada; but that respondent has failed to pay complainant 
anything for the services rendered. 

Respondent’s failure to make payment promptly to complain- 
ant is in violation of section 2 of the act. Reparation in the amount 
of $243.09 should be awarded complainant. The facts should be 
published. 
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ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $243.09, together with inter- 
est thereon at the rate of 5 percent per annum from September 
1, 1950, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 2924) 


In re MAX MANDELL, T/A MANDELL PRODUCE COMPANY. PACA 
Doc. No. 5546. Decided September 6, 1951. 


Revocation of License—Repeated and Flagrant Violations of Act— 
Failure to Pay for Numerous Shipments—Default 


Where it is alleged in the complaint that respondent failed to pay for numer- 
ous shipments of perishable commodities, and where respondent failed 
to file an answer, and the hearing examiner’s report recommended revo- 
cation of respondent’s license, it is held, that respondent’s failure to file 
an answer is deemed an admission of the facts alleged in the complaint, 
and respondent’s failure to pay for the shipments constitutes repeated 
and flagrant violations of section 2 of the act for which his license 
should be revoked. 

. John T. Pearson, for complainant. Mr. Max Mandell, trading as Mandell 
Produce Company, of Philadelphia, Pennsylvania, respondent pro se. 
Mr. Earl J. Smith, Hearing Examiner. 


- Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), instituted 
by the complaint of T. C. Curry, Chief of the Regulatory Division 
of the Fruit and Vegetable Branch, Production and Marketing 
Administration, United States Department of Agriculture, filed 
June 26, 1951. 

It is alleged in the complaint that the respondent, Max Mandell, 
failed to pay for numerous shipments of perishable agricultural 
commodities in violation of section 2 of the act. A copy of the 
complaint was served on the respondent on July 5, 1951. No 
answer to the complaint was filed and, therefore, under the rules 
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of practice of such proceedings, the respondent is deemed to have 
admitted the material facts of the complaint. Hearing Examiner 
Earl J. Smith issued an examiner’s report to this effect and 
recommended revocation of the respondent’s license under the act. 
A copy of the report was served upon the respondent but no 
exceptions to the report were filed. This decision and order follow 
the examiner’s recommendations. 


FINDINGS OF FACT 


1. Respondent is an individual who, at all times mentioned 
herein, was trading in the firm name and style of Mandell Pro- 
duce Company, 158 Dock Street, Philadelphia, Pennsylvania, re- 
ceiving on consignment and purchasing, in interstate commerce, 
perishable agricultural commodities. 

2. License No. 86364, issued to respondent under provisions of 
the act to trade as Mandell Produce Company on October 11, 1943, 
has been renewed on each anniversary date thereafter to October 
11, 1951. 

3. In the following instances respondent received shipments 
of vegetables on consignment in interstate commerce but failed, 
neglected or refused to pay the shippers all or any part of the 
net proceeds received from the sale of said shipments: 

(a) On or about August 14, 1950, from C. A. Giovinazzi & 
Sons, Vineland, New Jersey, by truck operated by Herbert 
Strauss, 44 20-pound cartons of tomatoes and 49 climax baskets 
of tomatoes for sale on consignment. Respondent sold the toma- 
toes for gross returns of $99.65. Deduction of a $9.96 sales com- 
mission left net proceeds of $89.69 due the shipper. Respondent 
has not paid the shipper these net proceeds or any part thereof. 

(b) On or about September 15, 1950, from J. Morello & Sons, 
New York, New York, 500 climax baskets of tomatoes for sale 
on consignment. Respondent sold the tomatoes for gross returns 
of $580.05. Deduction of $77.25 for freight, $5 for unloading, and 
$58 for sales commission, left net proceeds of $439.80 due the 
shipper. Respondent has not paid the shipper these net proceeds 
or any part thereof. 

(c) On or about October 29, 1950, from South Jersey Pro- 
duce Exchange, Inc., Williamstown, New Jersey, in the name of 
Garden Fresh, for sale on consignment, 80 master containers of 
prepackaged spinach and 25 master containers of prepackaged 
salad. Respondent sold the spinach and salad for gross returns 
of $116.30. Deduction of a $11.63 sales commission left net pro- 
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ceeds of $104.67 due the shipper. Respondent has not paid the 
shipper these net proceeds or any part thereof. 


(d) On or about October 30, 1950, from South Jersey Produce 
Exchange, Inc., Williamstown, New Jersey, in the name of Gar- 
den Fresh, for sale on consignment, 35 master containers of pre- 
packaged spinach. Respondent sold the spinach for gross returns 
of $40.85. Deduction of a $4.09 sales commission left net pro- 
ceeds due the shipper of $36.76. Respondent has not paid the 
shipper these net proceeds or any part thereof. 

(e) On or about October 31, 1950, from South Jersey Produce 
Exchange, Inc., Williamstown, New Jersey, in the name of Gar. 
den Fresh, for sale on consignment, 50 master containers of 
prepackaged spinach. Respondent sold the spinach for gross re- 
turns of $58.50. Deduction of a $5.85 sales commission left net 
proceeds due the shipper of $52.65. Respondent has not paid the 
shipper these net proceeds or any part thereof. 

(f) On or about November 1, 1950, from South Jersey Produce 
Exchange, Inc., Williamstown, New Jersey, in the name of Gar- 
den Fresh, for sale on consignment, 30 master containers of pre- 
packaged salad and 100 master containers of prepackaged spin- 
ach. Respondent sold the salad and spinach for gross returns 
of $134.25. Deduction of a $13.43 sales commission left net pro- 
ceeds of $120.82 due the shipper. Respondent has not paid the 
shipper these net proceeds or any part thereof. 

(g) On or about November 2, 1950, from South Jersey Pro- 
duce Exchange, Inc., Williamstown, New Jersey, in the name of 
Garden Fresh, for sale on consignment, 50 master containers of 
prepackaged spinach. Respondent sold the spinach for gross re- 
‘ turns of $60.20. Deduction of a $6.02 sales commission left net 
proceeds of $54.18 due the shipper. Respondent has not paid the 
shipper these net proceeds or any part thereof. 

(h) On or about November 4, 1950, from South Jersey Prod- 
ucts Exchange, Inc., Williamstown, New Jersey, in the name of 
Garden Fresh, for sale on consignment, 20 master containers of 
prepackaged salad and 100 master containers of prepackaged 
spinach. Respondent sold the salad and spinach for gross returns 
of $136.65. Deduction of a $13.67 sales commission left net pro- 
ceeds of $122.98. Respondent has not paid the shipper these net 
proceeds or any part thereof. 

(i) On or about November 7, 1950, from South Jersey Produce 
Exchange, Inc., Williamstown, New Jersey, in the name of Gar- 
den Fresh, for sale on consignment, 30 master containers of pre- 
packaged salad, 5 master containers of prepackaged slaw, and 
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125 master containers of prepackaged spinach. Respondent sold 
the salad, slaw and spinach for gross returns of $176.05. Deduc- 
tion of a $17.60 sales commission left net proceeds of $158.45 
due the shipper. Respondent has not paid the shipper these net 
proceeds or any part thereof. 

(j) On or about November 8, 1950, from South Jersey Produce 
Exchange, Inc., Williamstown, New Jersey, in the name of Gar- 
den Fresh, for sale on consignment, 25 master containers of pre- 
packaged salad, 10 master containers of prepackaged slaw, and 
60 master containers of prepackaged spinach. Respondent sold 
the salad, slaw and spinach for gross returns of $96.55. Deduction 
ot a $9.66 sales commission left net proceeds of $86.89 due the 
shipper. Respondent has not yet paid the shipper these net pro- 
ceeds or any part thereof. 

(k) On or about November 9, 1950, from South Jersey Produce 
Exchange, Inc., Williamstown, New Jersey, in the name of Gar- 
den Fresh, for sale on consignment, 20 master containers of pre- 
packaged salad, 10 master containers of prepackaged slaw, and 
75 master containers of prepackaged spinach. Respondent sold the 
salad, slaw and spinach for gross returns of $107.65. Deduction 
of a $10.77 sales commission left net proceeds of $96.88 due the 
shipper. Respondent has not paid the shipper these net proceeds 
or any part thereof. 

(1) On or about November 12, 1950, from South Jersey Produce 
Exchange, Inc., Williamstown, New Jersey, in the name of Garden 
Fresh, for sale on consignment, 25 master containers of pre- 
packaged salad and 70 master containers of prepackaged spinach. 
Respondent sold the salad and spinach for gross returns of $101.- 
75. Deduction of a $10.18 sales commission left net proceeds of 
$91.57 due the shipper. Respondent has not paid the shipper these 
uet proceeds or any part thereof. 

For the consignments mentioned above in paragraphs (c), (d), 
(e), (f) and (g) respondent sent his check for $378.08 to South 
Jersey Produce Exchange, Inc., intended as payment of the total 
net proceeds reported realized, but this check was returned un- 
paid because of not sufficient funds. 

4. In the following instances respondent purchased shipments 
of shallots in interstate commerce but he failed, neglected or re- 
fused to pay the seller, City Vegetable Company, Plaquemine, 
Louisiana, the net f.o.b. purchase price or any part thereof; 

(a) On or about November 9, 1950, a lot of 5 barrels of shallots 
at $14 per barrel or for $70. The shipment was made in interstate 
commerce by railway express from shipping point in Louisiana 
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to respondent at Philadelphia, Pennsylvania, where it was accep- 
ted by respondent. 

(b) On or about November 14, 1950, a lot of 2 barrels of shal- 
lots at $15 per barrel or for $30. The shipment was made in 
interstate commerce by railway express from shipping point in 
Louisiana to respondent at Philadelphia, Pennsylvania, where it 
was accepted by respondent. 

5. For each of the above-mentioned consignments respondent 
prepared an account of sales showing the gross returns, the de- 
ductions, and the net proceeds. However, these account sales were 
not accompanied by payment of the net proceeds realized in the 
total sum of $1,392.16. 

6. By letter dated June 1, 1951, respondent was notified by the 
Regulatory Division of the Fruit and Vegetable Branch, Produc- 
tion and Marketing Administration, United States Department 
of Agriculture, of the violations alleged and afforded an oppor- 
tunity to demonstrate or achieve compliance with the provisions 
of the act. No reply has been received. 


CONCLUSIONS 


Respondent’s failure to pay for shipments of perishable agri- 
cultural commodities as set forth in the findings of fact herein 
constituted repeated and flagrant violations of section 2 of the 
act for which his license should be revoked and the facts pub- 
lished as authorized by section 8 of the act. 


ORDER 


Effective 10 days after this date, the respondent’s license is 
revoked and the facts as set forth herein shall be published. 


(No. 2925) 


GusT RELIAS v. C. H. ROBINSON COMPANY. PACA Doc. No. 5209. 
Decided September 6, 1951. 


Dismissal of Petition for Reconsideration 


Petition for reconsideration dismissed where the previous order is supported 
by the evidence of record and applicable law. Respondent’s contentions 
that: (1) complainant admitted in its Reply that New York market 
prices are applicable; (2) complainant’s pleadings were deficient by 
failure to put in issue the question as to which market prices are applic- 
able; (3) the damages sustained by respondent’s sub-purchaser were 





RELIAS v. C. H. ROBINSON CO. 1247 
Cite as 10 A.D. 1246 


within the contemplation of the parties hereto; and (4) the term “in- 
spected and accepted track Chicago final” supports respondent’s view, 
are overruled. 


Evidence—Admission Not Determinable of Issue 


Alleged “admission” of complainant as to damages held not determinable 
of issue. 


Practice and Pleading—Cure of Deficiencies in 
Pleading by Subsequent Trial of Issue 


If there was a deficiency in complainant’s pleadings by reason of his failure 
specifically to put in issue the question as to which market prices were 
applicable, such deficiency was cured by the subsequent trial of this issue. 


Words and Phrases—“Inspected and Accepted Chicago Track Final” 


Under contract containing the term “Inspected and accepted Chicago track 
final’, seller, held, to have particularly contracted against any further 
responsibility or liability for any cause whatever with respect to the 
shipment. 


Damages—Breach of Warranty as to Size of 'Tomatoes Delivered 


Damages to be recoverable must be within the contemplation of the parties. 
Losses herein computed on basis of Chicago market prices on date of 
delivery there to respondent, and not on basis of New York market 
prices on date of delivery to respondent sub-purchaser. 


Mr. Neil A. Riley, of Moore & Riley, Minneapolis, Minnesota, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was 
issued February 138, 1951, in which a reparation award was en- 
tered in favor of complainant and against respondent in the 
amount of $1,041.57, plus interest. The order was based upon our 
findings and conclusions that complainant sold to respondent a 
carload of tomatoes; that there was a breach of warranty as to 
size with respect to part of the shipment; that respondent ac- 
cepted the shipment and paid part of the purchase price thereof ; 
that respondent sustained damages amounting to $90.50 in con- 
nection with complainant’s breach of warranty as to size; and 
that respondent’s failure to pay the remaining balance of the pur- 
chase price due, less damages on its counter-claim, constituted a 
violation of the act. Copies of the order were served by registered 
mail upon complainant on February 15, 1951, and upon respon- 
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dent on February 16, 1951. Upon request, respondent was granted 
an extension of time within which to file a petition for reconsi- 
deration. Within the time granted, respondent filed a petition for 
reconsideraion of our order. A copy of respondent’s petition was 
served by registered mail upon complainant on March 21, 1951. 
Pursuant to request, complainant was granted an extension of 
time within which to file an answer to the petition. Within the § 
time granted, complainant filed an answer to the petition for re- 
consideration. On June 7, 1951, respondent filed a “Statement in 
Reply Re Petition for Reconsideration.” This statement adds no 
new contentions to respondent’s petition but, to the contrary, 
narrows the issues upon which reconsideration is requested. 
Inasmuch as the statement in no way prejudices complainant’s 
position, our discussion will be limited to the issues as stated in 
respondent’s statement filed June 7, 1951. 

As in the original order of February 13, 1951, the only ques- 
tion upon which reconsideration is requested concerns the proper 
measure of damages resulting from complainant’s breach of war- 
ranty as to size of some of the tomatoes delivered. In our order 
we awarded damages based upon the difference between the actual 
value of the tomatoes at the time of delivery to respondent in Chi- 
cago on May 6, 1947, and the value which the tomatoes would 
have had if they had answered to the warranty. Because the only 
breach pertained to the warranty as to size, the computation of 
both values was made by reference to the unit prices shown for 
the various sizes in complainant’s confirmation of sale and invoice. 
Respondent’s position is that New York prices should govern in 
computing the values. Respondent first contends that complain- 
ant has admitted in its Reply to respondent’s answer and counter- 
claim that the value of the tomatoes shipped should be deter- 
mined upon the basis of the New York market prices, and respon- 
dent says that complainant has been awarded reparation in a 
greater amount than requested in its pleading. The pertinent part 
of complainant’s Reply reads as follows: 

“... that assuming but not admitting that the said 
carload of tomatoes, when unloaded at its ultimate desti- 
nation, contained 2 lugs 6 x 6’s, 57 lugs 6 x 7’s, 374 lugs 
7 x 7’s, and 477 lugs 7 x 8’s, the said carload of tomatoes 
would have a fair, reasonable market value of the toma- 
toes in accordance with contract requirements would be 
as follows: 3 lugs 6 x 6’s at $7.05 (etc.) ... for a total 
value of $6,180.17; that the fair reasonable market value 
of the tomatoes as actually delivered was as follows: 2 
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lugs 6 x 6’s at $7.05 (etc.) ... or a total market value 

of the tomatoes actually delivered of $5,840.78; that the 

respondent is entitled to recover from the complainant 

in the form of a set-off or recoupment the difference be- 

tween the market value of the tomatoes actually de- 

livered and the market value of the tomatoes meeting 

contract requirements as to size of $239.39.” 
The prayer contained in complainant’s Reply requests such 
amount of damages as the facts established upon the hearing may 
entitle it. Respondent points out that the figures used by com- 
plainant in its Reply are based upon the various prices that each 
size lug of tomatoes brought on auction in New York City on 
May 9, 1947, the date the shipment was delivered to Weiner. In 
its answer to respondent’s petition, complainant contends that at 
no time did complainant admit as true the hypothetical set of 
facts set up in its Reply to argue the question of damages, and 
that complainant has not admitted that respondent was damaged 
in accordance with the amount assumed by complainant. At the 
hearing, counsel for complainant made it clear that he was not 
admitting the correctness of the alleged value of the tomatoes 
upon arrival at New York, and that he was conceding only the 
value at point and places of delivery and that what constituted 
delivery was a question of law. Tr. pp. 32 and 39. Over complain- 
ant’s objections, evidence as to the New York resale value of the 
tomatoes was received in evidence at the hearing. Even assuming, 
but not deciding, that statements contained in complainant’s 
Reply should be construed as an admission, the question then 
arises as to what kind of admission it might be, that is, whether 
it might be an admission of facts, or a concession or agreement 
as to the legal principle involved. In determining the question of 
damages in this case, it is necessary to decide how much the 
tomatoes delivered actually were worth; but, before this can be 
done, it is necessary to decide which date and which market place 
shall govern. This involves a question of law, and is one which 
we think is determinable by this tribunal, not upon an alleged 
admission of one of the parties, but upon the record and upon 
what we conceive to be the applicable rule of law. 

Respondent also contends that our conclusions as to the applic- 
ability of the Chicago market prices were based upon an issue 
not raised by the pleadings. At the hearing, counsel for respon- 
dent stated that it relied upon the evidence contained in the sup- 
plemental report of investigation as evidence of the New York 
resale values of the tomatoes delivered. Tr. p. 34. Respondent also 
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introduced other evidence as to the resale proceeds. Respondent’s 
oral testimony on this question was received in evidence over the 
objections of counsel for complainant on the grounds that it 
was immaterial. Upon this record, showing clearly complainant’s 
position that the Chicago prices are applicable, respondent cannot 
now complain that it was taken by surprise or that a new issue 
was injected into these proceedings. Respondent had an oppor- 
tunity to meet the issue at the hearing. 


With respect to respondent’s contention that the pleadings 
define the issues and that, as in other actions at law, it is not 
within the province of the Judicial Officer to decide any perish- 
able agricultural commodities reparation case on an issue not 
raised by the pleadings, we may say that these proceedings are 
informal, and that the Federal Rules of Civil Procedure are not 
necessarily applicable. Nevertheless, when a question arises which 
is not covered by our rules of practice, reference to the Federal 
rules is often helpful. Rule 15 of those rules provides as follows: 

“(b) Amendments to Conform to the Evidence. When 
issues not raised by the pleadings are tried by express 
or implied consent of the parties, they shall be treated 
in all respects as if they had been raised in the pleadings. 


Such amendment of the pleadings as may be necessary 
to cause them to conform to the evidence and to raise 
these issues may be made upon motion of any party at 
any time, even after judgment; but failure so to amend 
does not affect the result of the trial of these issues...” 


Thus, we think that, if there was a deficiency in complainant’s 
pleadings by reason of his failure specifically to put in issue the 
‘ question as to which market prices were applicable, such deficien- 
cy was cured by the subsequent trial of this issue. 

We next consider the question raised in respondent’s petition 
concerning the meaning of the term “inspected and accepted Chi- 
cago track final.” This term is not defined in the regulations. At 
the hearing, complainant conceded there was a discrepancy be- 
tween the number of the various sizes of tomatoes actually de- 
livered and the various sizes agreed to be delivered. Also, it ap- 
pears that complainant voluntarily deducted an amount from its 
invoice to respondent in order properly to reflect the various sizes 
actually delivered. Tr. pp. 12 and 18. Inasmuch as there was no 
controversy as to size specifications or other contract require- 
ments, there was little direct evidence introduced at the hearing 
as to the meaning intended by contract terms. With respect to the 
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particular term in question, complainant’s answer to respondent’s 
petition reads, in part, as follows: 
“, .. It is to be particularly noted that this was not 
the usual customary transaction where a purchaser buys 
a carload of merchandise upon his inspection and accept- 
ance. The complainant, not being willing to assume any 
responsibility or liability for any cause whatever, and 
not being willing to assume any responsibility or liabili- 
ty for any cause by reason of respondent’s forwarding 
the said shipment to any other market, and the complain- 
ant, desiring to establish liability or responsibility for 
any cause whatsoever on the basis of the Chicago mar- 
ket, insisted upon the sale being made on the basis of 
‘inspected and accepted track Chicago final,’ indicating 
thereby to respondent that if, for any cause whatso- 
ever, there may be a dispute or a controversy, the in- 
spection and acceptance Chicago track final was to be 
the basis for any responsibility or liability. The respon- 
dent was aware of that fact, inasmuch as the records 
clearly show that, as per the usual custom and practice 
of the trade, the complainant was not requested to di- 


vert the car to any prospective purchaser or ultimate pur- 
chaser of this car of tomatoes at a destination other than 
Chicago but the car was ‘turned over’ or diverted to the 


”? 


respondent at Chicago... 
The circumstances surrounding the transaction tend to sup- 
port this argument. The record shows that the shipment was on 
track at Chicago, Illinois, at the time of sale and delivery to 
respondent; that respondent inspected, or had ample opportunity 
to inspect the shipment; and that the shipment was diverted to 
respondent at Chicago. Relias maintained at the hearing that he 
did not know whether respondent purchased the shipment as 
a purchase for resale, or as a commission merchant on order 
for someone else. Tr. p. 31. Presumably, from the record, there 
was no greater probability that respondent would divert the ship- 
ment elsewhere than that respondent would dispose of the toma- 
toes in Chicago. We are therefore inclined to accept complain- 
ant’s contention that he sold and delivered the tomatoes to respon- 
dent at Chicago and particularly contracted against any further 
responsibility or liability for any cause whatever with respect 
to the shipment. We are not persuaded otherwise by the fact 
that respondent might have found it inconvenient, impractical, 
or physically impossible to unload the entire shipment to inspect 
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each lug of tomatoes. By appropriate language or understanding 
with complainant respondent could have protected itself against 
such necessity. Our concern is with the respective rights and 
liabilities which the parties did acquire or assume. 


Respondent also alleges error in our conclusion that Chicago 
prices, as distinguished from New York prices, should govern in 
the computation of damages. Use of New York prices would have 
resulted in damages of a greater amount than those awarded. 
With respect to damages arising from a breach of a warranty as 
to size, losses have generally been computed to be the difference 
between the value of the commodity at the time of delivery to 
the buyer and the value that the commodity would have had if it 
had answered to the warranty. C. & S. Produce Company v. Coze, 
8 A.D. 615, 619; D. L. Piazza Company v. M. W. Fruit Company, 
6 A.D. 228. The question as to whether or not a different and 
greater amount of damages should be awarded is governed, in 
our opinion, by the conclusion set forth in Globe Refining Com- 
pany v. Landa Cotton Oil Company, 190 U.S. 540, 548 (1903), 
reading, in part, as follows: 

“When a man commits a tort he incurs by force of the 
law a liability to damages, measured by certain rules. 
When a man makes a contract he incurs by force of the 
law a liability to damages, unless a certain promised 
event comes to pass. But unlike the case of torts, as the 
contract is by mutual consent, the parties themselves, ex- 
pressly or by implication, fix the rule by which the dam- 
ages are to be measured. The old law seems to have 
regarded it as technically in the election of the promis- 
sor to perform or to pay damages .. . It is true that 
as people when contracting contemplate performance, 
not breach, they commonly say little or nothing as to 
what shall happen in the latter event, and the common 
rules have been worked out by common sense, which has 
established what the parties probably would have said 
if they had spoken about the matter. But a man never 
can be absolutely certain of performing any contract 
when the time of performance arrives, and in many 
cases he obviously is taking the risk of an event which 
is wholly or to an appreciable extent beyond his con- 
trol. The extent of liability in such cases is likely to be 
within his contemplation, and whether it is or not, 
should be worked out on terms which it fairly may be 
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presumed he would have assented to if they had been 
presented to his mind...” 


The result reached in our decision was based upon the con- 
clusion that the damages as claimed by respondent were not 
within the contemplation of the parties. Respondent contends, in 
effect, that the original parties to the sale, complainant and re- 
spondent herein, should be held to have contemplated the sub- 
purchaser’s losses in New York after diversion of the shipment 
to it by respondent. There have been called to our attention cer- 
tain decisions involving diverted shipments wherein damages 
were assessed upon the basis of market prices, not at the original 
destination to which the car was consigned, but to the new mar- 
ket; and respondent cites M. Cornfield and Company v. The R. B. 
White Company, PACA 2313, S. 2185; and J. R. Paxton v. Martin 
Ungerleider Company, Inc. and William Y. Buck, PACA 3164, S. 
2564. The Cornfield case was reversed on appeal. See Smith v. 
White et al., 48 F. Supp. 554 (E. D. Mo. 1942). The trade practice 
referred to in the Cornfield case, and relied upon by respondent, 


| is, however, still in effect. This practice is described in the Corn- 


“ce 


field decision as follows: “. .. A large percentage of fruits and 
vegetables are shipped, or as the trade puts it ‘rolled,’ prior to 
sale, and the destination named on the original bill of lading does 
not represent a final destination, but merely the point before 
reaching which the seller believes the car will be sold. If the car is 
not sold before it reaches this point, it may be diverted to some 
other point before it is finally sold. As an example, many cars 
from Florida are originally billed to the seller at Waycross, Geor- 
gia. If sold before reaching Waycross, a diversion order will be 
filed diverting the cars to the destinations named by the pur- 
chasers. If a specific car should remain unsold, the seller might 
redivert it to Potomac Yards, Virginia, expecting to make a 
sale before that point was reached. In other cases, the original 
billing might be to Potomac Yards, Virginia...” We recognize 
these facts fully. But there are additional facts of which we 
must also take cognizance. For example, after diversions to Way- 
cross, Georgia, and Potomac Yards, Virginia, by a seller, as illus- 
trated above, a buyer might divert the same shipment to Balti- 
more and subsequently to New York, and a sub-purchaser might 
divert it again. With each diversion of a perishable, the possibili- 
ty of deterioration, or rate of decay, is likely to become greater. 
Also, the shipment is likely to encounter varying market con- 
ditions or price levels at the different markets to which or through 
which it is diverted. In our view, the fact that a seller is aware 
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of these factors affecting subsequent sales, and is aware of the 
possibility that his purchaser or a sub-purchaser might make one 
or more diversions of a shipment, does not necessarily mean that 
the seller has, by implication, agreed to become liable for damages 
increased by the subsequent diversions. The terms of sale, dis- 
cussed hereinbefore, give us even more reason for refusing to 
presume that complainant herein would have assented to such 
an increase in liability, or that such increase was within the con- 
_ templation of the parties. 

In conclusion, the order of February 13, 1951, is supported by 
the evidence of record and by applicable law. Respondent’s peti- 
tion should be and is hereby dismissed. 

The reparation awarded in the order of February 13, 1951, 
shall be paid within 30 days from the date hereof. 

This order shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2926) 


SAN PAT VEGETABLE COMPANY, INC. v. BARONE FRESH FRUIT 
& VEGETABLES. PACA Doc. No. 5595. Decided September 6, 
1951. 


Failure to Pay Purchase Price—Default 


Where complainant alleged that it sold and delivered to respondent a truck- 
load of mixed vegetables for which the latter failed to pay, and where 
respondent failed to file an answer, held, that respondent’s failure to 
file an answer constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, and his failure to pay the purchase 
price is a violation of the act for which reparation should be awarded 


complainant. 


Moore and Riley, of Minneapolis, Minnesota, for complainant. Mr. Frederick 
W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed September 29, 1950, complainant 
alleges that respondent failed to pay the agreed purchase price for 
a truckload of mixed vegetables sold by complainant to respondent 
on March 8, 1950. 
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A copy of the formal complaint and a copy of the report of in- 
vestigation made by the Department were served upon respon- 
dent on July 16, 1951. A copy of the report of investigation was 
served upon complainant’s attorney on July 16, 1951. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer should be filed within 20 
days thereafter, and that, in accordance with section 47.8(c) of 
the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged 
in the complaint. Respondent did not file an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, San Pat Vegetable Company, Inc., is a cor- 
poration whose address is Sinton, Texas. 

2. Respondent is an individual, Lawrence Joseph Barone, doing 
business as Barone Fresh Fruit and Vegetables, whose address 
is 366 Washington Street, Memphis, Tennessee. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 

8. On March 8, 1950, in the course of interstate commerce, 
complainant sold to respondent a truckload of produce f.o.b. Ly- 
ford, Texas, as follows: 

Item Amount 
Oe I I: «5, ssiissis conissitpninignedianeiiliianindadiaaaie $ 40.00 
19 crates green onions 

15 crates parsley 

25 crates radishes 

10 crates collards 

24 crates turnips 
226 sacks cabbage 


$435.75 
Icing charge 15.00 


$450.75 
Less credit for crates 14.88 


Net amount due $435.87 
4. On March 8, 1950, produce which conformed to the terms 
of the contract was loaded on respondent’s truck at Lyford, Texas. 
Respondent accepted the produce and transported it from Lyford 
to Memphis, Tennessee. 
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5. Respondent has not paid complainant the agreed purchase 
price of $435.87, or any part thereof. 

6. The formal complaint was filed within nine months after the 
cause of action accrued. 

CONCLUSIONS 

Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint as provided in the rules of practice 
(7 CFR 47.8(c) ). 

During the investigation of the formal complaint, the matter 
was discussed with respondent. He admitted liability for the full 
amount claimed by complainant, but stated that he was unable to 
pay due to financial difficulties. 

Respondent’s failure to pay complainant the agreed purchase 
price of $435.87 for the produce purchased from complainant 
on March 8, 1950, is a violation of section 2 of the act. Complain- 
ant should be awarded reparation in the amount of $435.87, with 
interest, and the facts and circumstances should be published. 

ORDER 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $435.87, with interest thereon 
at the rate of 5 percent per annum from April 1, 1950, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2927) 


- PACA Doc. No. 5303. Decided September 6, 1951. 


Dismissal—Settlement between Parties 


Where complainant’s attorney notified the Department that its claim had 
been settled and respondent’s attorneys filed a consent for dismissal 
signed by complainant, the complaint is, accordingly, dismissed. 


Mr. H. M. Ferguson, of Sturgeon Bay, Wisconsin, for complainant. Messrs. 
Johnson & Dafoe, of Seattle, Washington, for respondent. Mr. John T. 
Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Forma! complaint was filed on January 30, 1950, alleging that on 
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or about May 31, 1949, respondent sold to complainant 10,000 
30-pound cans of 4 x 1 frozen strawberries at 18 cents per pound 
or $54,000 for the lot f.o.b. Pacific Coast shipping point; that re- 
spondent failed to make any shipments whatever under the con- 
tract; and that, as a result of this failure, complainant sustained 
damages of $21,000. Respondent filed an answer on March 27, 
1950, denying that a contract was in fact entered into by respon- 
dent for the shipment of frozen strawberries to complainant as 
alleged in the complaint and contending that the agreement was 
contingent upon respondent’s ability to secure the berries which 
it was subsequently found could not be obtained. Respondent, 
therefore, denies any liability to complainant under the contract 
and requests an oral hearing. 


On July 23, 1951, complainant’s attorney notified the De- 
partment that complainant’s claim had been amicably settled 
with respondent. Respondent’s attorneys also filed a consent to 
dismissal of the proceeding, signed by complainant and dated 
July 5, 1951. Accordingly, the complaint filed herein is hereby 
dismissed. 


Copies hereof shall be served upon the parties. 


(No. 2928) 
PACA Doc. No. 5553. Decided September 6, 1951. 


Dismissal—Settlement between Parties 


The Department having received letters from complainant’s attorneys and 
respondent that a settlement had been agreed upon by the party to the 
proceeding, and that the matter may be considered closed, the complaint 
and counterclaim are, accordingly, dismissed. 


Messrs. Schramm, Raddue & Parma, of Santa Barbara, California, for com- 
plainant. Respondent pro se. Mr. E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed May 28, 1951, complainant request- 
ed an award of reparation of $824.25, which is alleged to be the 
unpaid balance of the purchase prices of three carloads of toma- 
toes sold to respondent in October 1950. Respondent filed an 
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answer and counterclaim to the complaint on July 2, 1951, and 
requested an oral hearing. Complainant filed a reply to the coun. 
terclaim July 18, 1951. 


By letter dated August 3, 1951, respondent notified the Depart. 
ment that a settlement was agreed upon by the parties to the 
proceeding. This was confirmed by a letter dated August 6, 1951, 
from complainant’s attorneys. Accordingly, the complaint and 
counterclaim filed herein are dismissed. 


Copies hereof shall be served upon the parties. 


(No. 2929) 


A. ARENA & COMPANY, LTD. v. GEORGE TURNER COMPANY. PACA 
Doc. No. 5585. Decided September 10, 1951. 


Failure of Agent to Sell at Price Authorized— 
Damages—Default 


Where complainant alleged that damages were sustained because respondent 
sold a truckload of oranges for complainant for less than the price 
authorized, and where respondent failed to file an answer, held, that re- 
spondent’s failure to answer constitutes an admission of the facts alleged 
in the complaint, and his failure to sell at the authorized price is a 
violation of the act for which reparation should be awarded complainant 
in the amount of the difference between the price authorized and the 
lower price for which the oranges were actually sold by respondent. 


A. Arena & Co., Ltd., of Los Angeles, California, complainant pro se. Mr. E. 
D. Mulville, Presiding Officer. 


- Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received February 20, 1951. Formal com- 
plaint was filed April 3, 1951, alleging that respondent, acting as 
selling agent for complainant, sold a truckload of oranges for 
$371.50 less than the price authorized by complainant. An award 
of reparation in that amount is requested by complainant. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon com- 
plainant on July 11, 1951. On the same date, copies of the report 
of investigation and the formal complaint were served personally 
upon respondent. 
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At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days 
and that, in accordance with section 47.8(c) of the rules of prac- 
tice, failure to file an answer would constitute an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized with- 
| out further proceedings. 


FINDINGS OF FACT 


1. Complainant, A. Arena & Company, Ltd., is a corporation, 
whose address is 606 South Hill Street, Los Angeles, California. 

2. Respondent is an individual, George Turner, trading as 
George Turner Company, whose address is 276 East 21st Street, 
Merced, California. At the time of the transaction complained of 
herein respondent was licensed under the act. 

3. On December 14, 1950, complainant authorized respondent 
to sell, subject to complainant’s confirmation, a truckload of Cali- 
fornia Navel oranges, f.o.b. Orange Cove, California, Golden Trout 
brand, at the following prices: $3.00 for 100 size; $3.50 for 126 
size; and $4.00 for 150-220 size, inclusive. 


4. On December 14, 1950, respondent informed complainant 
that Norton Fruit Company of Provo, Utah, had agreed to pur- 
chase a truckload of oranges of specified sizes. Complainant con- 
firmed the sale. 


5. Through error, respondent had quoted Norton Fruit Com- 
pany a price of $3.00 per box for all sizes. At the time of con- 
firmation, complainant was not aware that the prices quoted by 
respondent for the smaller sizes were less than those authorized. 

6. On or about December 15, 1950, complainant delivered to 
the Norton Fruit Company at shipping point the following de- 
scribed Navel oranges and invoiced the purchaser at the prices 
indicated : 

Number of Boxes Size Price Amount 
2 100’s $3.00 $ 6.00 

3 126’s 3.50 10.50 

268 150’s 4.00 1,072.00 

52 176’s 4.00 208.00 

25 200’s 4.00 100.00 

25 220’s 4.00 100.00 


Total $1,496.50 


7. Upon arrival of the shipment at destination, the oranges 
were accepted by the Norton Fruit Company. This purchaser 
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thereafter paid complainant at the rate of $3.00 per box, or 
$1,125 for the oranges delivered. 

8. Complainant’s damages amount to $371.50, which is the dif. 
ference between the amount for which respondent was authorized 
to sell the oranges and the amount for which they were actually 
sold by respondent. 

9. Informal complaint was received February 20, 1951, which 
was within nine months after this cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint as 
provided in the rules of practice (7 CFR 47.8(c)). 

The record establishes that complainant authorized respondent, 
as broker, to sell a truckload of oranges, quoting the number of 
boxes, the sizes, and the prices for the various sizes; that respon- 
dent sold the oranges to a customer for less than the authorized 
prices for the smaller sizes; that complainant delivered the oran- 
ges to the customer and was paid $1,125. This amount was $371.50 
less than a total price computed at the prices authorized for the 
various sizes of oranges delivered. 

In a letter to the Department dated April 18, 1951, respondent 
admitted that he erroneously quoted the prices of the smaller 
size oranges to the purchaser. In the same letter respondent ad- 
mitted his liability in the matter, but claimed that complainant 
owed him $145.63 on brokerage accounts, and offered to settle 
for $225.87. Complainant agreed to settle on that basis, but pay- 
‘ment was not made by respondent. Consequently the settlement 
agreement was ‘not consummated and is of no effect. 

Respondent’s failure to quote the oranges at the prices author- 
ized by complainant is in violation of section 2 of the act. As a 
result of respondent’s error, complainant sustained a loss of $371.- 
50. Complainant should be awarded reparation in the amount of 
$371.50, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $371.50, with interest thereon 
at the rate of 5 percent per annum from January 1, 1951, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 2930) 


OAKFIELD & ELBA GROWERS, INC. v. CHARLES W. PARHAM COM- 
PANY. PACA Doc. No. 5587. Decided September 10, 1951. 


Failure to Pay Purchase Price—Default 


Where complainant sold to respondent a shipment of beets and a shipment 
of carrots, but the latter failed to pay the purchase price and failed 
to answer the complaint, held, that respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the complaint, and its 
failure to pay the purchase price is in violation of the act for which 
reparation should be awarded complainant. 


Oakfield & Elba Growers, Inc., of Elba, New York, complainant pro se. 
Mr. H. Bernard Shapson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received February 2, 1951. Formal repa- 


ration complaint was filed on May 21, 1951, alleging that respon- 
dent failed to pay complainant for 25 sacks of beets and 25 sacks 
of carrots shipped to and accepted by respondent. 

A copy of the report of investigation prepared by the Regu- 
latory Division of the Fruit and Vegetable Branch was served 
upon complainant by registered mail on June 25, 1951. On the 
same day a copy of the formal complaint and a copy of the report 
of investigation were served upon respondent by registered mail. 

At the time of service of the copy of the formal complaint, 
respondent was notified in writing that an answer should be 
filed within 20 days thereafter and that, in accordance with sec- 
tion 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice respondent did not file an 
answer. The issuance of an order is therefore authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant, Oakfield & Elba Growers, Inc., is a corporation 
whose address is Elba, New York. 

2. Respondent is an individual, Charles W. Parham, trading 
in the name of Charles W. Parham Company, whose address is 
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84 Market Street, Charleston, South Carolina. At the time of 
the transactions herein involved respondent was licensed under 
the act, or was subject to license. Respondent’s license No. 81728 
terminated on October 27, 1950. On November 30, 1950, license 
No. 131565 was issued to respondent. 

3. On or about October 9, 1950, in the course of interstate 
commerce, complainant sold to respondent 25 50-lb. sacks of 
U. S. No. 1 beets at $1.60 per sack delivered, a total price of 
$40. 

. 4. On or about November 20, 1950, complainant sold respon- 
dent 25 50-lb. sacks of U.S. No. 1 carrots, at $1.35 per sack 
delivered, a total of $33.75. 

5. Both sales were negotiated by Charles R. Allen, Inc., a 
broker located at Charleston, South Carolina. 

6. Complainant shipped the beets on October 9, 1950. The car- 
rots were shipped on or about November 20, 1950. Both ship- 
ments originated in New York and moved in interstate com- 
merce to Charleston, South Carolina. The shipments contained 
the kind, quality, grade and size of commodity called for in the 
contracts of sale. 


7. Upon arrival of the commodities at destination respondent 
received and accepted the produce in compliance with the con- 
tracts of sale, but has neglected to pay any part of the $73.75 
due on the purchase prices. 

8. Formal complaint was filed within 9 month from the date 
the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint, as 
provided in the rules of practice (7 CFR 47.8(c)). 

The facts thus admitted are that respondent purchased from 
complainant 25 sacks of beets and 25 sacks of carrots; that com- 
modities meeting contract requirements were shipped to and 
accepted by respondent; and that respondent has not paid com- 
plainant the agreed purchase price of $73.75. 

In respondent’s only communication with the Department, a 
letter dated February 21, 1951, respondent submitted a check 
in the amount of $41.75 in settlement of complainant’s claim. 
Respondent attempted to justify the $32 deduction by alleging 
that the carrots were diseased. Respondent submitted as proof 
of its contention a letter dated October 31, 1950, from the senior 
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pathologist of the Department’s Division of Fruit and Vegetable 
Crops and Diseases. 

The above-mentioned letter merely stated that the sample of 
carrots submitted by respondent for analysis had arrived on Oc- 
tober 31 and that the sample was so covered with mold that it 
was impossible to determine the cause of the original trouble. The 
sample was not properly identified, so that it cannot be said as 
a certainty that it came from complainant’s shipment. Also, it 
is obvious that the condition of carrots 22 days after shipment 
would not establish their condition at the time of shipment or 
arrival at destination. 

As for respondent’s submission of the check of $41.75 in full 
settlement of complainant’s claim, this has no bearing on the 
cause of action, since complainant did not accept the check. 

Respondent’s failure to pay the contract prices of the beets 
and carrots is in violation of section 2 of the act. Reparation in 
the amount of $73.75, plus interest, should be awarded complain- 
ant, and the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, $73.75, plus interest thereon 
at the rate of 5 percent per annum from December 1, 1950, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 2931) 


EARLEY BONEY & SON v. NATHAN GORDON. PACA Doc. No. 5586. 
Decided September 11, 1951. 


Failure to Pay Producer Balance of Proceeds 
Received from Consignment Sales 


Where it is alleged that complainant shipped a truckload of mixed vege- 
tables to respondent for sale on consignment for complainant’s account, 
respondent received and sold the vegetables, and rendered an account 
sales and remitted part of the proceeds of sale, but failed to pay the 
balance, and where the respondent failed to file an answer to the com- 
plaint, held, respondent’s failure to answer constitutes an admission of 
the facts alleged in the complaint and a waiver of oral hearing, and his 
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failure to pay the balance of the net proceeds received from the consign- 
ment sales is a violation of section 2 of the act for which reparation with 
interest should be awarded complainant. 

Mr. Earle C. Sanderson, of Wallace, North Carolina, for complainant. Mrs, 
Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
‘In a formal complaint filed on July 9, 1951, it is alleged that com- 
plainant shipped a truckload of vegetables to respondent for sale 
on consignment pursuant to an agreement of the parties; that 
respondent received the produce, made sales thereof, rendered 
an accounting thereon to complainant, and paid to complainant 
a part of the proceeds of sales; but that respondent has failed 
and refused to pay to complainant the balance of the net proceeds 
due. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Regulatory Division, Fruit and 
Vegetable Branch, were served upon respondent by registered 
mail on July 12, 1951. A copy of the report of investigation was 
served by registered mail upon complainant on the same date. 

At the time of service of the formal complaint upon him, re- 
spondent was notified in writing that an answer thereto should 
be filed within 20 days thereafter and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is 
therefore authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Earley Boney, 
Theodore Boney, and Raymond Boney, doing business as Earley 
Boney and Son, whose post office address is Route 2, Box 54, Rose 
Hill, Duplin County, North Carolina. 

2. Respondent is an individual, Nathan Gordon, whose post 
office address is 5th and Neal Streets, N. E., Washington 2, D. C. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 

3. On or about February 26, 1951, in the course of interstate 
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commerce and pursuant to an agreement between the parties, 
complainant shipped to respondent, to be sold on consignment for 
complainant’s account, a truckload of produce consisting of 52 
baskets of mustard greens, 147 baskets of kale, 165 baskets of 
turnip salad and 40 baskets of collards. The produce was shipped 
by truck from shipping point near Rose Hill, Duplin County, 
North Carolina, to respondent at Washington, D. C. 


4. The shipment arrived at destination on or about February 
26, 1951. Respondent thereafter sold the produce for net pro- 
ceeds of $455.02 computed as follows: 

Item Quantity Price Amount 
Mustard greens ........ 12 $2.00 $ 24.00 
1.75 26.25 

1.50 37.50 

1.50 168.00 

2.00 14.00 

1.75 49.00 

Turnip salad 2.00 14.00 
1.75 64.75 

121 1.50 181.50 

Collard greens 1.50 60.00 


GORE PHOCCOES  cecciscasscensceseeese $639.00 
Commission 63.90 
Handling Charges 8.08 
1400 baskets at 8 cents 112.00 


Deductions 183.98 


Net proceeds $455.02 


5. Respondent remitted to complainant $155.02 of the net pro- 
ceeds of sale described in Finding 4 above. In addition, complain- 
ant concedes that a credit of $54.80 is due from complainant to 
respondent in connection with a purchase of baskets and tops. 
The balance due complainant from respondent is $245.20, no part 
of which has been paid. 


6. Formal complaint was filed on July 9, 1951, which was with- 
in nine months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts 
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alleged in the complaint, as provided by the rules of practice 
(7 CFR 47.8(c)). The evidence of record discloses that on or 
about February 26, 1951, complainant consigned a truckload of 
produce to respondent to be sold for complainant’s account; that 
the produce was shipped in interstate commerce to respondent; 
that respondent received and sold the produce for complainant’s 
account; that respondent rendered an account sales; but that 
respondent has paid only a part of the net proceeds to complain- 
ant. The unpaid balance due in connection with this transaction 
was $300. After the filing of the formal complaint, complainant 
’ reduced its claim by giving credit to respondent for $54.80, which 
amount was owed by complainant for baskets and lids purchased 
from respondent. The net amount of complainant’s claim there- 
fore is $245.20. 

Respondent’s failure to pay promptly the balance due in con- 
nection with the consignment transaction involved herein is a 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $245.20, with interest, and the facts 


should be published. 


ORDER 


Within 30 days from the date hereof respondent shall pay to 
complainant as reparation $245.20, with interest thereon at the 
rate of 5 percent per annum from April 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 2932) 


FARMERS EXCHANGE v. INTERNATIONAL TRADING, INC. PACA 
Doc. No. 5601. Decided September 17, 1951. 


Failure to Pay Purchase Price—Default 


Where complainant alleged failure of respondent to pay the purchase price 
of a truckload of peaches sold to the respondent and accepted by it, and 
respondent failed to file an answer to the complaint, held, that respond- 
ent’s failure to file an answer constitutes an admission of the facts 
alleged in the complaint and a waiver of oral hearing, and its failure 
to pay the purchase price of the peaches is a violation of section 2 
of the act for which reparation should be awarded complainant. 
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Mr. Wiley W. Bean, of Clarksville, Arkansas, for complainant. Miss Lenore 


tice H. Langford, Presiding Officer. 
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on Decision by Thomas J. Flavin, Judicial Officer 

_ PRELIMINARY STATEMENT 

it’s This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 






An informal complaint was received by the Department on March 
1, 1951. A formal reparation complaint was filed on June 18, 
1951, in which complainant alleges failure on the part of respon- 
dent to pay the purchase price for a truckload of peaches shipped 
in interstate commerce by complainant to respondent in July 
1950. Copies of the formal complaint and the report of investi- 
gation made by the Regulatory Division, Fruit and Vegetable 
Branch, were served upon respondent on July 2, 1951. On the 
same date complainant was also served with a copy of the re- 
port of investigation. 

At the time of service of the formal complaint upon respon- 
dent, it was notified in writing that an answer to the complaint 
should be filed within 20 days from the receipt of such notice, 
and that failure to answer would constitute an admission of the 
allegations of the complaint and would be deemed a waiver of oral 
hearing. Respondent failed to file an answer and the issuance of 
an order is, therefore, authorized without further proceedings. 






















FINDINGS OF FACT 


1. Complainant, Lloyd E. Yarbrough, is an individual doing 
business as Farmers Exchange, whose post office address is Box 
511, Clarksville, Arkansas. 

2. Respondent, International Trading, Inc., is a corporation 
whose address is 606 Common Street, New Orleans, Louisiana. 
At the time of the transaction involved in this proceeding, respon- 
dent was licensed under the act. 

3. On or about July 7, 1950, in the course of interstate com- 
merce, complainant by oral contract sold to respondent 435 bush- 
els of unclassified peaches, at an agreed price of $1.75 per bushel, 
f.o.b. Clarksville, Arkansas, for a total price of $761.25. 

4. On July 7, 1950, complainant loaded the peaches referred 
to in Finding of Fact 3 on to a truck furnished by respondent 
which was operated by one Sam Farace, an agent or employee 
of respondent. The peaches were transported by said truck from 
Clarksville, Arkansas, to respondent at New Orleans, Louisiana. 
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Respondent accepted the peaches, but has failed to pay complain- 
ant the agreed purchase price therefor. 

5. Respondent issued its check, dated December 26, 1950, pay- 
able to complainant, in the amount of $761.25, drawn at the 
Hibernia National Bank, New Orleans, Louisiana, to cover the 
purchase price of the peaches. The check was returned to com- 
plainant marked “insufficient funds.” Although the check was 
redeposited at respondent’s request, it was again returned for 
lack of sufficient funds and is attached to the complaint in this 
proceeding as Exhibit B. 

6. There is now due and owing to complainant from respon- 
dent the sum of $761.25. 

7. Informal complaint was received on March 1, 1951, which 
was within nine months from the time the cause of action herein 
accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the formal com- 
plaint constitutes a waiver of hearing and an admission of the 
facts alleged in the complaint, as provided by the rules of prac- 
tice (7 CFR 47.8(c)). 


It is concluded that respondent’s failure to pay the purchase 
price of the peaches delivered by complainant is a violation of 
section 2 of the act for which reparation in the amount of $761.- 
25, plus interest, should be awarded complainant. The facts and 
circumstances as set forth herein should be published. 


ORDER 


' Within 30 days from the date of this decision respondent shall 
pay to complainant, as reparation, $761.25, plus interest thereon 
at the rate of 5 percent per annum from August 1, 1950, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 
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(No. 2933) 


HULL PACKING COMPANY v. NATHAN GORDON. PACA Doc. No. 
5600. Decided September 17, 1951. 


Failure to Pay Purchase Price—Default 


Where it is alleged that complainant delivered a carload of U. S. No. 1 green 
cabbage to respondent in accordance with the requirements of a contract 
entered into between the parties, and that the latter accepted the cab- 
bage but failed to pay the purchase price therefor, and where respondent 
failed to file an answer to the complaint, held, respondent’s failure to 
answer constitutes an admission of the facts alleged in the complaint 
and a waiver of oral hearing, and his failure to pay the purchase price 
is a violation of section 2 of the act for which reparation, with interest, 
should be awarded complainant. 


Hull Packing Co., of Pahokee, Florida, complainant pro se. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on June 27, 1951, it is alleged that 
complainant sold and delivered a carload of U. S. No. 1 green 
cabbage to respondent in accordance with the requirements of a 
contract entered into between the parties, that the respondent 
accepted the cabbage, but has failed and refused to pay the pur- 
chase price thereof. 


A copy of the report of investigation prepared by the Regula- 
tory Division was served upon complainant by registered mail on 
July 26, 1951. A copy of the formal complaint and a copy of the 
report of investigation were served by registered mail upon the 
respondent on July 24, 1951. At the time of service of the docu- 
ments upon him, respondent was notified in writing that an ans- 
wer to the complaint should be filed by him within 20 days there- 
after and that, in accordance with section 47.8(c) of the rules 
of practice, failure to file an answer would constitute a waiver 
of hearing and would be deemed to be an admission of the allega- 
tions of the complainant. Notwithstanding such notice, respon- 
dent failed to file an answer. The issuance of an order is there- 
fore authorized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant is an individual, W. G. Hull, trading as the 
Hull Packing Company, whose post office address is Pahokee, 
Florida. 


2. Respondent is an individual, Nathan Gordon, whose post 
office address is 5th and Neal Streets, N. E., Washington, D. C. 
At the time of the transaction involved herein respondent was 
licensed under the act. 


3. On or about March 30, 1951, in the course of interstate 
_commerce, and through negotiations conducted by F. J. David- 
son, Jr. & Co., brokers located in Washington, D. C., the parties 
entered into a contract for the sale by complainant to respondent 
of one carload of U. S. No. 1 green Florida Copenhagen cabbage, 
2 to 4 pounds, in wire bound crates, at an agreed price of $1.10 
per crate, f.o.b. Pelican Lake, Florida. On or about March 30, 
1951, complainant shipped from shipping point in the State of 
Florida to respondent in Washington, D. C., in car BREX 74480, 
one carload of cabbage (469 crates), which cabbage met contract 
requirements. 

4. A Federal-State of Florida inspection was made at ship- 
ping point of the cabbage delivered by complainant to respon- 
dent. As evidenced by certificate No. 438658, dated March 30, 
1951, the cabbage in car BREX 74480 graded U. S. No. 1 green, 
with no decay. 

5. Upon arrival of the shipment at destination, respondent re- 
ceived and accepted the cabbage. On May 25, 1951, respondent 
issued its check in the amount of $315.90 payable to the order 
of complainant to cover a part of the purchase price agreed upon, 
but the check was returned by the bank to complainant marked 
“insufficient funds.” The entire purchase price of $515.90 remains 
unpaid. 

6. The formal complaint was filed within nine months after 
the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided by the rules of 
practice (7 CFR 47.8(c)). 

The evidence of record shows that the broker negotiated the 
contract for the sale of the cabbage involved herein and issued 
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a memorandum covering the sale. Thereafter complainant shipped 
u carload of cabbage meeting contract requirements. Originally, 
complainant drew a draft on respondent and billed the shipment 
to respondent advise. Thereafter, respondent requested complain- 
ant to release the car, and respondent gave complainant assuran- 
ces the draft would be paid. By wire dated April 3, 1951, sent at 
4 p.m., complainant notified the railroad to release the car to Gor- 
don, and it appears the telegram was received no later than 4:19 
p.m. on that day. On the following day respondent complained 
that he had missed the markets for April 3 and April 4 and re- 
quested an allowance. Complainant refused to make the allowance 
and offered to divert the shipment elsewhere. However, respon- 
dent accepted the car. The draft against respondent was returned 
by the bank to complainant unpaid. Thereafter, pursuant to 
the efforts of the Department to effect a settlement, respondent 
gave repeated assurances that the amount in controversy would 
be paid. Under date of May 25, 1951, respondent issued its 
check in the amount of $315.90, covering part of the total pur- 
chase price of $515.90, payable to the order of complainant, but 
this check was returned by the bank to complainant for lack of 
sufficient funds in respondent’s checking account. 

It is concluded that respondent’s failure to pay the purchase 
price for the cabbage delivered by complainant constitutes a 
violation of section 2 of the act, for which reparation in the 
amount of $515.90, plus interest, should be awarded to complain- 
ant. The facts should be published. 


ORDER 


Within 30 days from the date hereof respondent shall pay to 
complainant as reparation, $515.90, plus interest thereon at the 
rate of 5 percent per annum from May 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 
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(No. 2934) 


LAKE HAMILTON COOPERATIVE, INC. v. N. S. BoNDs. PACA Doce. 
No. 5605. Decided September 17, 1951. 


Failure to Pay Purchase Price—Default 


Where complainant alleged that it sold a truckload of fruit to respondent 
and the latter failed to pay the full purchase price, and where re- 
spondent failed to file an answer to the complaint, held, respondent’s 
failure to file an answer constitutes an admission of the facts alleged 
in the complaint and a waiver of oral hearing, and respondent’s failure 
to pay the full purchase price is in violation of the act, for which repara- 
tion should be awarded complainant. 

Lake Hamilton Cooperative, Inc., of Lake Hamilton, Florida, complainant 
pro se. Mr. E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received April 18, 1951. Formal repara- 
tion complaint was filed June 11, 1951, alleging that complainant 
sold to respondent a truckload of citrus fruit on or about February 
19, 1951, for an agreed purchase price of $2,073.92, but that re- 
spondent has not paid the amount due, or any part thereof. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon com- 
plainant July 26, 1951. On July 27, 1951, copies of the report 
of investigation and the formal complaint were served upon re- 
spondent. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days 
and that, in accordance with section 47.8(c) of the rules of prac- 
tice, failure to file an answer would constitute a waiver of oral 
hearing and an admission of the facts alleged in the complaint. 
Respondent did not file an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant, Lake Hamilton Cooperative, Inc., is a corpora- 
tion, and its address is Lake Hamilton, Florida. 
2. Respondent is an individual, N. S. Bonds, whose address 
is 1811 Grace Street, Wichita Falls, Texas. At the time of the 
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transaction complained of herein respondent was licensed under 
the act. 

3. On or about February 19, 1951, in the course of interstate 
commerce, complainant sold to respondent, through C. H. Robin- 
son, a broker, the following citrus fruit: 

Quantity Item Amount 
30 4/5 Flats HAMILTONIAN U. S. 1 Temple 
Oranges @ $2.25 f.o.b. 
Bruce Boxes BLUE DAWN USS. 1 C.A. ............00 
Val. Oranges @ $3.75 f.o.b. 
5 No. Bags STAMPED USS. 1 C.A. Valencia 
Oranges @ $0.275 f.o.b. 
Bruce Boxes HAMILTONIAN U.S. 1 
Marshseedless Grapefruit @ $3.00 f.o.b. 
Bruce Boxes EARTH GOLD U.S. 1 PINK 
Seedless Grapefruit @ $5.00 f.o.b. 
5 No. Bags TAGGED GSA USS. 1 
Marshseedless Grapefruit @ $0.255 f.o.b. 


$1,534.41 


Cartage 388 @ $1.35 $523.80 
Transportation tax 3% 539.51 


ee I io nisinectcencimeinacasianaananae $2,073.92 

4. On or about February 19, 1951, citrus fruit, which con- 
formed with the terms of the contract as to kind, quality, grade 
and size, was shipped by complainant, from Florida, to respon- 
dent in Wichita Falls, Texas. 

5. Upon arrival at destination, the produce was accepted by 
respondent, but respondent did not pay the agreed purchase 
price. On or about June 25, 1951, respondent paid $300, leaving a 
balance due complainant of $1,773.92, no part of which has been 
paid. 

6. Formal reparation complaint was filed June 11, 1951, which 
was within nine months after this cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice 
(7 CFR 47.8(c)). 

Complainant shipped a truckload of citrus fruit to respondent 
in accordance with the terms of a contract entered into on or 
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about February 19, 1951. The total purchase price was $2,073.92. 
Respondent accepted the produce, but has paid only $300, leaving 
a balance due complainant of $1,773.92, no part of which has 
been paid. 

Respondent’s failure to pay complainant the full purchase price 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $1,773.92, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $1,773.92, with interest there- 
on at the rate of 5 percent per annum from March 1, 1951, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2935) 


J. K. BAKER v. INTERNATIONAL TRADING, INC. PACA Doc. No. 
5593. Decided September 18, 1951. 


Failure to Pay Purchase Price—Default 


Where complainant alleged the sale of two shipments of potatoes to re- 
spondent and failure of the latter to pay the purchase prices as reduced 
by an allowance, and where respondent did not file an answer, held, 
that respondent’s failure to file an answer constitutes a waiver of hear- 
ing and an admission of the facts alleged in the complaint, and re- 
spondent’s failure to pay the purchase prices is in violation of the act 
for which reparation should be awarded complainant. 


Protest Fee as Damages 


Where respondent’s check for the purchase prices of two shipments of pota- 
toes was dishonored upon presentation for payment and a protest fee 
was paid by complainant, held, that such protest fee is a proper element 
of damages. 


Mr. J. K. Baker, of Hereford, Texas, complainant pro se. Mr. H. Bernard 
Shapson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on October 24, 1950. A formal com- 
plaint, filed on February 19, 1951, alleged a failure on the part of 
respondent to account for two shipments of potatoes sold to re- 
spondent by complainant, and accepted by respondent. 


On July 19, 1951, a copy of the formal complaint, together with 
a copy of the report of investigation prepared by the Regulatory 
Division of the Fruit and Vegetable Branch, was served upon re- 
spondent by registered mail. On July 21, 1951, a copy of the 
report of investigation was served upon complainant by regis- 
tered mail. 

At the time of the service of the copy of the formal complaint, 
respondent was notified in writing that an answer should be 
filed within 20 days thereafter, and that, in accordance with sec- 
tion 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice re- 
spondent did not file an answer. The issuance of an order is there- 
fore authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, J. K. Baker, whose address is 


P. O. Box 263, Hereford, Texas. 

2. Respondent, International Trading, Inc., is a corporation 
chartered under the laws of Louisiana, whose address is 606 
Common Street, New Orleans, Louisiana. At the time of the 
transactions herein involved, respondent was licensed under the 
act. 

3. On July 22, 1950, in the course of interstate commerce, com- 
plainant sold to respondent 300 sacks U.S. No. 1 Bliss Triumph 
potatoes, size A, washed clean, contained in 100-pound sacks, at 
$2.75 per hundredweight, f.o.b. Hereford, Texas. The contract 
was negotiated by Interstate Brokerage Company, 114 West Main 
Street, Oklahoma City, Oklahoma, a broker. 

4. A Federal-State of Texas inspection on July 24, 1950, at 
Hereford, Texas, resulted in the potatoes being certified as U. S. 
No. 1, size A. 

5. Complainant shipped, on July 24, 1950, from Hereford, Tex- 
as, in interstate commerce, the grade and size of commodity 
called for in the contract of sale, and in the manner agreed upon, 
in trucks sent by respondent. Upon arrival at destination, re- 
spondent accepted the potatoes. 
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6. On July 24, 1950, in the course of interstate commerce, com- 
plainant sold to respondent 250 sacks U.S. No. 1 size A Bliss 
Triumph potatoes, washed clean, in 100-pound sacks, at $2.75 
per hundredweight, f.o.b. Hereford, Texas. The contract was 
negotiated by Inter-State Brokerage Company, a broker. 

7. A Federal-State of Texas inspection on July 25, 1950, at 
Hereford, Texas, resulted in the potatoes being certified as U. S. 
No. 1, Size A. 

8. Complainant shipped, on July 25, 1950, from Hereford, Tex- 

-as, in interstate commerce the grade and size of commodity called 
for in the contract of sale, and in the manner agreed upon, in 
trucks sent by respondent. Upon arrival at destination respondent 
accepted the potatoes. 

9. Complainant granted respondent an allowance of $90, re- 
ducing the total of the purchase prices to $1,422.50. Respondent 
sent complainant check No. 575 for $1,422.50, signed by Numa 
Seeman, president of respondent corporation, dated August 15, 
1950, and drawn on The Hibernia National Bank in New Orleans, 
New Orleans, Louisiana. This check was dishonored upon presen- 
tation for payment and a protest fee of $4 was paid by com- 
plainant. 

10. Complainant drew a draft on respondent, dated August 
31, 1950, for $1,426.50. The draft was not paid. 

11. There is now due and owing complainant $1,426.50, no part 
of which has been paid. 

12. Formal complaint was filed within nine months of the time 
the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of hearing and an admission of the facts al- 
leged in the complaint, as provided in the rules of practice (7 
CFR 47.8(c)). 

The facts thus admitted are that complainant sold respondent 
two shipments of potatoes; that potatoes of the grade and size 
called for by the contracts were shipped to and accepted by re- 
spondent; that respondent has failed to pay complainant for the 
purchase prices as reduced by an allowance, and also owes com- 
plainant for a protest fee paid by complainant on respondent’s 
bad check. It has been held that protest fees are an element of 
damage in a reparation action under the act. Gehring v. Smith, 
2 A.D. 16. 
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The subject matter of the controversy was investigated by re- 
presentatives of the Department on December 18 to December 
20, 1950, when respondent’s Numa Seeman was interviewed. See- 
man, president of respondent corporation, admitted respondent’s 
liability for the two shipments and pleaded lack of funds as 
an excuse for non-payment. An agreement was entered into 
whereby respondent was to pay $526.50 at once, and pay the 
remainder in two installments of $450 each on February 1, and 
March 1, 1951. No payments were made. The Department made 
several attempts to settle the claim informally, but respondent 
nevertheless failed to pay. 

Respondent’s failure to pay complainant the purchase prices 
of the potatoes, less the allowance, is in violation of section 2 
of the act. Reparation in the amount of $1,422.50, plus $4 for the 
fee paid by complainant upon protest of respondent’s bad check, 
plus interest, should be awarded complainant. The facts should be 
published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant as reparation, $1,426.50, plus interest thereon 


at the rate of 5 percent per annum from August 1, 1950, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 2936) 


FRANK BEISHLINE v. NATHAN GORDON. PACA Doc. No. 5604. 
Decided September 18, 1951. 


Failure to Pay Purchase Price—Default 


Where it is alleged that complainant sold and delivered two truckloads of 
potatoes to respondent in accordance with a contract entered into between 
the parties and the latter received and accepted the potatoes, but failed 
to pay the purchase price therefor, and where respondent failed to file 
an answer to the complaint, held, his failure to answer constitutes an 
admission of the facts alleged in the complaint, and a waiver of oral 
hearing, and his failure to pay the purchase price is a violation of the 
act for which reparation, with interest, should be awarded complainant. 
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Mr. Howard R. Berninger, of Bloomsburg, Pennsylvania, for complainant. 
Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed July 23, 1951, it is alleged that, pur- 
suant to an oral agreement entered into by the parties, com- 
plainant delivered two truckloads of U.S. Commercial grade po- 
tatoes to respondent; that the potatoes met contract requirements 
and were accepted by respondent; and that respondent has failed 
and refused to pay the purchase price of the potatoes delivered. 

A copy of the report of investigation prepared by the Regula- 
tory Division of the Fruit and Vegetable Branch was served 
by registered mail upon complainant on August 4, 1951. A copy 
of the formal complaint and a copy of the report of investiga- 
tion were served by registered mail on respondent on the same 
date. At the time of service of the documents upon him, respon- 
dent was notified in writing that an answer to the formal com- 
plaint should be filed within 20 days thereafter, and that failure 
to file such answer would be deemed to be an admission of the al- 
legations of the complaint and would constitute a waiver of hear- 
ing. Nothwithstanding such notice, respondent failed to file an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Frank Beishline, whose post 
office address is Stillwater, Pennsylvania. 

2. Respondent is an individual, Nathan Gordon, whose post 
office address is 5th & Neal Streets, N. E., Washington, D. C. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 

3. On or about December 20, 1951, in the course of interstate 
commerce, and through negotiations conducted by the Pennsyl- 
vania Cooperative Potato Growers, Inc., Bloomsburg, Pennsyl- 
vania, which acted as agent for both complainant and respondent, 
the parties entered into an oral contract for the sale by complain- 
ant to respondent of two truckloads (each containing 300 100- 
pound bags) of U.S. Commercial grade potatoes at an agreed 
price of $1.25 per cwt., delivered. 
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4. One truckload of potatoes meeting contract requirements was 
shipped by complainant from loading point at Stillwater, Pennsyl- 
vania, on or about December 18, 1950, and reached destination 
at Washington, D. C. on or about December 20, 1950. Upon ar- 
rival, the potatoes were delivered to, and were received and ac- 
cepted by respondent. A second truckload of potatoes meeting 
contract requirements was shipped by complainant from loading 
point at Stillwater, Pennsylvania, on or about December 22, 1950, 
to respondent at Washington, D. C. The potatoes arrived at desti- 
nation on or about December 23, 1950, and were received and 
accepted by respondent. 

5. Respondent has failed and refused to pay the purchase price 
of $750, or any part thereof, covering the two shipments de- 
scribed in finding 4 above. 

6. The formal complaint was filed on July 23, 1951, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint, as provided by the rules of prac- 
tice (7 CFR 47.8(c)). 

The evidence of record discloses that the parties entered into 
an oral agreement which provided for the sale of two truckloads 
of potatoes by complainant to respondent. The evidence further 
shows that complainant delivered potatoes meeting the require- 
ments of the contract; that the potatoes were received and ac- 
cepted by respondent; but that respondent failed and refused to 
make payment therefor. The unpaid purchase price covering 
the two shipments amounts to $750. 

Respondent’s failure to pay promptly the purchase price due in 
connection with the two shipments involved herein is a violation 
of section 2 of the act. Complainant should be awarded reparation 
in the amount of $750, with interest, and the facts should be pub- 
lished. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $750, with interest thereon 
at the rate of 5 percent per annum from January 1, 1951, until 
paid. 

The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 2937) 


PACA Doc. No. 5357. Decided September 19, 1951. 


Dismissal—Settlement between Parties 


Where complainant’s attorney notified the Department that a settlement has 
been reached by the parties, the complaint is dismissed. 


Mr. Harry S. Dunmire, of Pittsburgh, Pennsylvania, for complainant, Mr. 
Gilbert E. Morcroft, of Pittsburgh, Pennsylvania, for respondent. Mr. 
Frederick K. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received by the Regulatory Division, 
Fruit and Vegetable Branch, on November 8, 1949. In a formal 
complaint filed March 16, 1950, complainant alleges that it sold 
three carloads of tomatoes to respondent; that tomatoes meeting 
contract requirements were shipped to respondent; that respon- 
dent rejected the shipments without reasonable cause; and that 
complainant sustained a loss of $5,360.13 in reselling the toma- 
toes. Respondent filed an answer on May 25, 1950, denying liabili- 
ty to complainant and requesting an oral hearing. 

In compliance with complainant’s requests, the time for filing 
applications for deposition orders was extended in several instan- 
ces because there appeared a possibility of settlement. By letter 
‘dated September 10, 1951, and before all of complainant’s depo- 
sitions were taken, complainant’s attorney notified the Depart- 
ment that the dispute between the parties had been settled. Ac- 
cordingly, the complaint filed in this proceeding is hereby dis- 
missed. 


Copies hereof shall be served on the parties. 


(No. 2938) 
PACA Doc. No. 5533. Decided September 19, 1951. 


Dismissal—Settlement between Parties 


Where complainant notified the Department that the dispute had been 
settled amicably between the parties and that there was therefore no 
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necessity to hold an oral hearing which had been scheduled, the com- 
plaint should be and is dismissed. 


Mr. Harry S. Dunmire, of Pittsburgh, Pennsylvania, for complainant. Mr. 
Gilbert E. Morcroft, of Pittsburgh, Pennsylvania, for respondent. Mr. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed September 5, 1950, alleging the sale to 
respondent of a car of peaches for $2,802.75, f.o.b. shipping point. 
It is also alleged that respondent rejected the shipment which 
thereafter was resold for net proceeds of $1,290.67, or $1,512.08 
less than the agreed purchase price. Complainant seeks reparation 
in the amount of $1,512.08. In an answer filed May 23, 1951, 
respondent denies liability on the ground that the peaches were 
not in suitable shipping condition. Respondent requested an oral 
hearing. 

A hearing was scheduled at Pittsburgh, Pennsylvania, on Sep- 
tember 12, 1951. In a letter addressed to the Presiding Officer, 
under date of September 10, 1951, complainant’s attorney ad- 
vised that the dispute between the parties had been settled amic- 
ably and that there would be no need to hold a hearing. In view 
of the foregoing, the complaint should be and hereby is dismissed. 

Copies hereof shall be served upon the parties. 


(No. 2939) 


BUSHWICK COMMISSION Co., INC. v. JOSEPH REINHART, INC. 
PACA Doc. No. 5606. Decided September 24, 1951. 


Failure to Deliver—Measure of Damages—Default 


Where complainant alleged it was damaged as a result of failure of re- 
spondent to deliver a truckload of potatoes in accordance with a contract 
between the parties, and where respondent failed to file an answer, it 
is held, that respondent’s failure to file an answer constitutes an admis- 
sion of the facts alleged in the complaint and reparation should be 
awarded complainant for the damages claimed, representing the differ- 
ence between the contract price and the amount paid by complainant 
for other potatoes purchased in replacement. 
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Bushwick Commission Co., Inc., of Long Island, New York, complainant 
pro se. Mr. H. Bernard Shapson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
Informal complaint was filed on May 1, 1951. A formal complaint, 
filed on June 27, 1951, alleges a failure on the part of respondent 
to deliver potatoes according to contract between the parties. 

A copy of the report of investigation prepared by the Regula. 
tory Division of the Fruit and Vegetable Branch was served upon 
complainant by registered mail on July 18, 1951. A copy of the 
report of investigation, together with a copy of the formal com- 
plaint, was served upon respondent’s agent by registered mail 
on July 19, 1951. 

At the time of the service of the copy of the complaint, respon- 
dent was notified in writing that an answer to the formal com- 
plaint should be filed within 20 days thereafter, and that, in ac- 
cordance with section 47.8(c) of the rules of practice, failure to 
file an answer would constitute an admission of the facts alleged 


in the complaint. Notwithstanding such notice respondent did not 
file an answer. The issuance of an order is therefore authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Bushwick Commission Co., Inc., is a corpora- 
tion whose address is 288 Sunrise Highway, Rockville Centre, 
- Long Island, New York. 

2. Respondent, Joseph Reinhart, Inc., is a corporation whose 
post office address is East 9th Street & New York Avenue, Hunt- 
ington Station, New York. At the time of the transaction herein 
involved respondent was licensed under the act. 


3. On or about April 18, 1951, respondent by contract contem- 
plating shipment in interstate commerce, contracted to sell to 
complainant 425 sacks U. S. No. 1, size A, 2-inch minimum Long 
Island white potatoes in new branded 100-pound burlap sacks, 
at $2.25 per sack, total selling price $956.25. Delivery of the po- 
tatoes was to be f.o.b. Bull Line Pier, Brooklyn, New York, on 
April 24 or 25, 1951. 

4. The contract was negotiated by L. A. Withington & Co., Inc., 
a broker, whose address is 90 West Street, New York, New York. 
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The broker acted as agent for respondent in negotiating the con- 
tract of sale. 

5. Respondent failed to deliver potatoes conforming to con- 
tract at the time or in the manner called for in said contract of 
sale. 

6. As the result of respondent’s failure to deliver, complainant 
was compelled to purchase potatoes from another dealer. Com- 
plainant purchased 425 sacks U. S. No. 1 New York potatoes, 
size A, in new branded 100-pound burlap bags from Sitkin Bros., 
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pula. Inc., of 204 Franklin Street, New York, New York. The price of 
upon these potatoes, purchased at the prevailing market, was $2.60 
‘ the} Per hundredweight, total $1,105, f.o.b. Bull Line Pier, New York, 
com-}| New York. 
mail 7. Complainant was damaged, as the result of respondent’s 
failure to deliver, in the amount of $148.75, no part of which has 
pon- been paid by respondent. 
-om- 8. Formal complaint was filed within 9 months of the time of 
. ac. the accrual of the cause of action. 
e to 
aged CONCLUSIONS 
not Respondent’s failure to file an answer to the complaint consti- 
ized — tutes an admission of the facts alleged in the complaint, as pro- 
vided in the rules of practice (7 CFR 47.8(c)). 
Respondent submitted a letter with reference to this matter, 
dated August 7, 1951, which was not in the nature of an answer 
yra- | to the complaint. By letter dated August 10, 1951, respondent 
tre, | Was given an extension of time to August 27, 1951, in which to 
file an answer. Respondent, however, did not communicate fur- 
ei ther with the Department. 
al The record shows that respondent contracted to deliver pota- 
ial toes grading U. S. No. 1; that the potatoes tendered for delivery 





graded 88 percent U. S. No. 1 and were refused by complainant 
because they did not meet the grade specification of the contract; 
and that the broker then offered to secure U. S. No. 1 potatoes in 
used bags, which offer complainant refused as not being in com- 
pliance with the contract. After respondent’s failure to make a 
proper delivery, complainant attempted to purchase other Long 
Island potatoes in replacement but was unable to do so. Com- 
plainant then purchased New York potatoes at a price $148.75 
in excess of the price under complainant’s contract with respon- 
dent. The replacement purchase appears to have been made at 
the best price for which potatoes that would meet complainant’s 
needs could be obtained. 
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Respondent’s failure to deliver potatoes in accordance with its 
contract with complainant constitutes a violation of section 2 of 
the act. As a result of that violation, complainant was damaged 
in the amount of the difference between the cost of replacement, 
$1,105, and the price specified in the contract between complain- 
ant and respondent, $956.25, or $148.75. Reparation in the 
amount of $148.75, plus interest, should be awarded complainant 
and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation $148.75, plus interest thereon at 
the rate of 5 percent per annum from May 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 2940) 


L. GILLARDE COMPANY v. FRANKENTHAL Co., INC. PACA Doc. No. 
5390. Decided September 25, 1951. 


Evidence—Failure to Prove Tipburn Does Not Increase in Transit— 


Failure to Establish Lettuce Did Not Grade 85 Percent U. S. No. 1 


Where respondent-buyer, in defending a suit for the purchase price of a 
carload of lettuce reported to grade 85 percent U. S. No. 1 at shipping 
point with 15 percent grade defects, including 2 percent tipburn, con- 
tended that since the lettuce was found to contain 17 percent tipburn 
at final destination, the lettuce was incorrectly graded at shipping point 
on the theory that tipburn does not increase in transit, it is held, that 
the evidence is insufficient to prove tipburn does not and may not in- 
crease materially in transit; that it cannot be concluded on the basis 
of the evidence that the lettuce contained more than 2 percent tipburn 
found by Government inspector at time of shipment; and that re- 
spondent has failed to prove the lettuce did not grade 85 percent U. S. 
No. 1 at time of shipment, and, therefore, reparation should be awarded 
complainant in the amount of the purchase price of the carload of 
lettuce. 


Warranty of Suitable Shipping Condition—When It 
May Not be Relied Upon 


In an action for the purchase price of a shipment of lettuce destined for 
Chicago, but diverted from that point to New York City, wherein re- 
spondent pleaded a lack of suitable shipping condition, it is held that 
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the warranty of suitable shipping condition does not extend beyond the 
destination designated in the contract and contemplated by the parties 
at the time of purchase and sale, and that the warranty of suitable ship- 
ping condition cannot be invoked where the commodity is in transit for 
a period appreciably in excess of the normal travel time as in this case. 


Satisfaction of Statute of Frauds in Case of 
Acceptance of Commodity 


Where respondent-buyer, a New York corporation, in defending a suit for 
the purchase price of a carload of lettuce by complainant-seller, a Chicago 
corporation, pleaded the statute of frauds of the State of Idaho (the 
State where the lettuce originated), it is held that since the contract 
was not made in Idaho and was not to be performed in Idaho, it is 
doubtful that the statute of that State would be applicable in this case 
but that, in any event, since the goods were accepted by respondent, 
this act is sufficient to satisfy the statute of frauds of any State that 
could apply and that there is no merit in this defense. 


L. Gillarde Company, of Chicago, Illinois, complainant pro se. Frankenthal 
Co., Inc., of New York, New York, respondent pro se. Mr. William E. 
Bethards, Jr., Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant seeks to recover reparation in the amount of $1,448.- 
42, allegedly due on a car of lettuce sold to respondent in Sep- 
tember 1949. Informal complaint was received by the Regulatory 
Division, Fruit and Vegetable Branch, on March 6, 1950, and the 
formal complaint was filed June 19, 1950. A copy of the formal 
complaint and a copy of the report of investigation made by the 
Regulatory Division were served upon respondent by registered 
mail on June 23, 1950. A copy of the report of investigation was 
also served upon complainant by registered mail on June 24, 1950. 
Copies of a supplemental report of investigation were served upon 
respondent and complainant by registered mail on June 29 and 
June 30, 1950, respectively. 

Respondent’s answer to the complaint was filed on July 19, 
1950. In its answer, respondent denies there is due complainant 
the sum of $1,448.82, and places complainant upon strict proof 
of the allegations of the complaint. Respondent pleads by way of 
affirmative defense that: 

1. The inspection certificate at shipping point is in error 
in that it indicates only 2 percent tipburn, whereas, in- 
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spection at destination discloses there was actually 17 

percent tipburn, and that, consequently, the lettuce 

shipped was not 85 percent U. S. No. 1 as contracted for. 

2. Complainant breached the warranty of suitable ship- 

ping condition. 
Respondent requested that the complaint be dismissed “for lack of 
compliance with the Statute of Frauds of the State of Idaho.” 

An oral hearing was held in New York, New York, on Febru- 
ary 9, 1951. Louis A. Stronberg, Comptroller of L. Gillarde Com- 
. pany, represented complainant and offered in evidence the depo- 
sition of Lawrence P. Gillarde, Jr., previously taken pursuant to 
the rules of practice, and certain exhibits. Leo Caffery, Traffic 
Manager of Frankenthal Co., Inc., represented respondent. Dr. 
James S. Wiant, Senior Pathologist, Bureau of Plant Industry, 
Department of Agriculture, was subpoenaed by respondent, but 
was not called as a witness by respondent. Dr. Wiant testified, 
however, at the request of the presiding officer. Austin James 
McCabe testified on behalf of respondent. Mr. Caffery and Mr. 
Stronberg also testified and each was cross-examined by the 
other. 


FINDINGS OF FACT 


1. Complainant, L. Gillarde Company, is a corporation whose 
address is 134 North LaSalle Street, Chicago, Illinois. 


2. Respondent, Frankenthal Co., Inc., is a corporation whose 
principal address is 199 Duane Street, New York, New York. 
Respondent also maintains an office at Chicago, Illinois. At the 
time of the transaction here involved, respondent was licensed 
under the act. 

3. On or about September 29, 1949, complainant, by oral con- 
tract and in the course of interstate commerce, sold to respondent 
one carload of lettuce, Parpak brand, containing 313 crates of 
four dozen size and five crates of five dozen size, grading 85 
percent U.S. No. 1 at shipping point, at an agreed price of $5.50 
per crate, f.o.b. Wilder, Idaho, plus $60 for top ice, or a total 
invoice price of $1,809. The sale was made on a “Shipping Point 
Inspection Acceptance” basis. 

4. On September 28, 1949, complainant shipped from Wilder, 
Idaho, car PFE 73771, containing 313 crates of four dozen size 
lettuce, and five crates of five dozen size lettuce, which on the 
aforesaid date was inspected and graded “Average 85% U. S. 
No. 1 Quality,” according to United States Department of Agri- 
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culture Inspection Certificate No. 264267. Grade defects at ship- 
ping point consisted of the following: 

8 percent average insect damage 

3 percent average soft heads 

2 percent average tipburn 

2 percent average brown discoloration of inner leaves 


percent 

5. On September 29, 1949, in pursuance of the contract set 
forth in Finding of Fact 3, above, and in compliance with re- 
spondent’s instructions, complainant diverted car PFE 73771 to 
respondent at Chicago, Illinois. 

6. Car PFE 73771 arrived at destination and was placed for 
delivery to respondent at the Chicago Produce Terminal on Oc- 
tober 3, 1949, at 5:15 a.m. Respondent diverted car PFE 73771 
containing the said letuce to New York, New York, on October 
4, 1949, at 10:05 a.m. Car PFE 73771 arrived at New York on 
Friday, October 7, 1949, at approximately 2 a.m. 

7. A joint inspection by McCabe Inspection Service and the 
Railroad Perishable Inspection Agency, made on October 10, 
1949, at 12:10 a.m., and inspection made by the United States 
Department of Agriculture on October 9, 1949, at 11:15 p.m., 
“restricted to product in lot stacked at applicant’s store’’, indicate 
that the lettuce in car PFE 73771 then graded approximately 
50 percent U. S. No. 1, with “10% decay, 17% tip burn, 15% 
bruising.” 

8. Respondent sold the lettuce involved on October 10, 1949, 
for the gross sum of $1,086.50. On October 11, 1949, respondent 
forwarded complainant an account of sales, covering the lettuce 
and showing net proceeds, after deducting freight and other ex- 
penses, of $360.58. Respondent’s check in said amount was also 
forwarded to complainant, and both the check and the account 
sales were returned to respondent as unacceptable to complain- 
ant. 

9. Complainant has demanded of respondent the full invoice 
price of $1,809 for the lettuce shipped in car PFE 73771, but re- 
spondent has not paid the same. 

10. Informal complaint was received by the Department on 
March 6, 1950, which was within 9 months after the alleged 
cause of action accrued. 


CONCLUSIONS 
It is undisputed that the contract of purchase and sale specified 
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lettuce grading 85 percent U. S. No. 1 on the basis of “f.o.b. 
shipping point inspection acceptance.” While the regulations do 
not contain a definition of this specific term, it appears to be a 
combination of the terms “f.o.b. acceptance” and “shipping point 
inspection.” “F.o.b. acceptance” means the same as “f.o.b.,” ex- 
cept that the buyer assumes full responsibility for the goods at 
shipping point and has no right of rejection on arrival, nor has 
he any recourse against the shipper because of any change in 
condition of the produce in transit, unless the produce when 
shipped was not in suitable shipping condition. “Shipping point 
“inspection” means that the seller is required to obtain Federal 
or Federal-State Inspection, or such private inspection as has 
been mutually agreed upon, to show the compliance of the lot 
sold with quality, condition, and grade specifications of the con- 
tract, and that the seller assumes the risk incident to incorrect 
certification. 


Respondent’s contention is that tipburn does not increase in 
transit and that, since the inspector’s notes at shipping point 
showed only 2 percent tipburn, while inspection at New York 
disclosed 17 percent tipburn, the lettuce was incorrectly graded 
at shipping point. In support of this position respondent in its 


brief relies upon the testimony of Dr. James S. Wiant, given in 
response to questions propounded by the presiding officer. Dr. 
Wiant testified as to the nature of the field disease known as 
tipburn, and upon being asked whether a shipment of lettuce 
from Idaho, assuming normal transportation conditions, proper 
refrigeration, etc., would show an increase of tipburn in transit 
to New York, answered, “I think there would be a slight increase, 
but not a large or extensive increase.” It will be noted that the 
inspector, in accordance with inspection policy, reported tipburn 
under “condition,’”’ which indicates that it may develop in transit. 
Although respondent is attempting to prove that tipburn does 
not increase in transit, it will be seen that Dr. Wiant does not 
state that there would be no increase of tipburn in transit. As a 
matter of fact, the witness emphasized in his testimony (p. 12, 
tr.) that what he had to say concerning apparent increase in 
tipburn found in the lettuce in question was merely an opinion. 
Moreover, Dr. Wiant is co-author of a Department publication, 
Miscellaneous Publication No. 541, Market Diseases of Fruits 
and Vegetables, which contains a discussion of tipburn. We quote 
from page 11 of this publication as follows: 


“Tipburn is apparently brought on by a too rapid loss of 
water from the leaves. However, just what combination 
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of environmental factors is responsible for this is not 
fully understood. The disease is known to be much more 
prevalent at high temperatures . . . Losses are greatest 
in lettuce that is nearing maturity. There is some evi- 
dence that tipburn may increase in severity during the 
transit and market period.” (Underscoring supplied.) 


While respondent introduced other testimony to the effect that 
tipburn does not increase in transit, in view of Dr. Wiant’s 
testimony and the quotation from his publication dealing with 
the subject, we are unable to conclude that tipburn does not 
and may not increase materially in transit. Neither can it be 
concluded on the basis of the evidence that the lettuce contained 
more than the 2 percent tipburn found by the Government in- 
spector at the time of shipment. It will be noted that Dr. Wiant 
testified on cross-examination (p. 10 tr.) that if tipburn were 
present at the time of inspection at shipping point, it would be 
apparent to the inspector. It is also important to remember that 
the inspector made a comprehensive inspection at shipping point, 
covering a period of 2 hours, for the purpose of grading the let- 
tuce. It is unlikely that any appreciable amount of tipburn would 
have been overlooked by the inspector, and certainly there is no 


proof that such was the case. It is concluded that respondent has 
failed to prove that the lettuce did not grade 85 percent U. S. No. 
1 at time of shipment. 


As to respondent’s claim that the lettuce was not in suitable 
shipping condition, we are not convinced that the increase in 
tipburn found at New York was abnormal, in view of the length 
of time which elapsed between inspection at shipping point and 
inspection at New York. The record shows that normal transpor- 
tation time from Wilder, Idaho, to New York would establish 
eighth morning delivery at New York. Had this been a direct 
shipment, it should have arrived at New York for the market of 
October 6. However, the delay of the shipment at Chicago by 
respondent and the further delay by the railroad between Chicago 
and New York caused the lettuce to arrive at the latter point too 
late for the market of Friday, October 7. Therefore, the lettuce 
was not inspected until Sunday night, October 9, which was 12 
days after shipping point inspection. This was 4 or 5 days after 
it would normally have been inspected had the car moved from 
Idaho to New York under normal transportation service and con- 
ditions. In any event, the warranty of suitable shipping condition 
may not be invoked in this case for two reasons. First, it has 
been held by the Department in previous cases that the warranty 
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of suitable shipping condition does not extend beyond the desti- 
nation designated in the contract and contemplated by the parties 
at the time of purchase and sale. Anonymous Decision, 3 A.D. 
677 ; Associated Fruit Distributors of California v. Mailloux Fruit 
and Produce Co., Inc., 5 A.D. 290. The destination named in the 
contract was Chicago, Illinois. The shipment arrived at Chicago 
on schedule and was placed for delivery to respondent. The record 
does not show whether respondent inspected the lettuce at Chi- 
cago or whether the car was even opened at that point. However, 
some 29 hours after arrival of the lettuce at Chicago, respondent 
diverted the car of lettuce to itself at New York City, without 
complaint or notice of any kind to the shipper. Second, the war- 
ranty of suitable shipping condition cannot be invoked where the 
commodity is in transit for a period appreciably in excess of 
normal travel time. Berman, Propper & Co. v. Luft Produce Co., 
9 A.D. 863. It cannot be said that this car moved to the final 
destination under normal transportation service and conditions, 
since respondent delayed the shipment for more than a day in 
Chicago before diverting it, and the evidence shows that arrival 
in New York City was delayed by the carrier, causing the lettuce 
to be held over a week-end before it could be sold. 

Respondent in its answer pleaded the statute of frauds of the 
State of Idaho. Since the contract was not made in Idaho and 
was not to be performed in Idaho, it is doubtful that the statute 
of that State would be applicable in this case. In any event, the 
goods were accepted by respondent, which act is sufficient to sat- 
isfy the statute of frauds of any State that could apply. There 
is no merit, therefore, in this defense. 

Respondent’s failure promptly to pay complainant the full pur- 
chase price for the lettuce was in violation of the act and com- 
plainant should be awarded reparation. Although complainant 
alleges in the complaint that there is due and owing to com- 
plainant from respondent the amount of $1,448.42 and that re- 
spondent has paid complainant the sum of $360.58, the record 
shows that respondent’s check for the latter amount was returned 
to respondent and was never cashed by complainant. The check 
was made a part of this record as an exhibit attached to respon- 
dent’s answer. Therefore, respondent owes complainant the full 
purchase price for the lettuce, being $1,809. Complainant should 
be awarded reparation in that amount with interest and the facts 
should be published. 


ORDER 
Within 30 days from the date of this decision, respondent shall 
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pay to complainant, as reparation, $1,809, with interest thereon 
at the rate of 5 percent per annum from November 1, 1949, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 2941) 


I. K. MARTIN v. BEN CHEPENIK. PACA Doc. No. 5602. Decided 
September 25, 1951. 


Failure to Pay Purchase Price—Default 


Where complainant alleged that it sold and delivered to respondent a truck- 
load of rutabagas, but the latter failed to pay the purchase price, held, 
that respondent’s failure to file an answer constitutes an admission of 
the facts alleged in the complaint, and his failure to pay the purchase 
price is a violation of the act for which reparation should be awarded 
complainant. 

Mr. I. K. Martin, of Ontario, Canada, complainant pro se. Mr. Frederick W. 
Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed February 16, 1951, and formal com- 
plaint was filed June 8, 1951. Complainant seeks to recover the 
purchase price for a truckload of rutabagas which was allegedly 
sold to respondent on November 1, 1950. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon com- 
plainant on June 19, 1951. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on June 16, 1951. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days 
thereafter and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute an ad- 
mission of the facts alleged in the complaint. Respondent has not 
filed an answer. The issuance of an order is therefore authorized 
without further proceedings. 
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FINDINGS OF FACT 


1. Complainant is an individual, I. K. Martin, whose business 
address is 85 Ainslie Street, South Galt, Ontario, Canada. 

2. Respondent is an individual, Ben Chepenik, whose business 
address is Jacksonville Produce Market, Jacksonville, Florida. At 
the time of the transaction involved herein, respondent was li- 
censed under the act. 

3. On November 1, 1950, in the course of interstate and 
foreign commerce, complainant contracted to sell and respond- 
- ent to purchase 300 50-pound bags of rutabagas, Canada 
No. 1 grade, small to medium, at $1.35 per bag delivered, to be 
shipped by truck to respondent at Jacksonville Wholesale Mar- 
ket, Jacksonville, Florida. The contract was negotiated by Joe 
Tobi, a broker located at Jacksonville. 

4. On November 4, 1950, complainant shipped rutabagas which 
were in accordance with contract requirements, by truck from 
Weisenburg, Ontario, consigned to respondent at Jacksonville. 

5. Respondent received and accepted the rutabagas but failed 
to pay complainant the purchase price of $405. 

6. Informal complaint was filed February 16, 1951, which was 
within nine morths after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint as 
provided in section 47.8(c) of the rules of practice. 

The record establishes that complainant sold to respondent 
‘300 bags of rutabagas; that the rutabagas shipped to respondent 
were inspected by the Canadian Department of Agriculture and 
were certified as Canada No. 1 grade; and that respondent re- 
ceived and accepted the rutabagas but failed to pay any part of 
the agreed purchase price. During the investigation of the com- 
plaint, respondent admitted liability to complainant in a letter 
to the Department, dated February 27, 1951. 

Respondent’s failure to pay to complainant the purchase price 
for the rutabagas purchased from complainant is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $405, with interest, and the facts should be 


published. 


ORDER 
Within 30 days from the date of this order respondent shall 
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pay to complainant, as reparation $405, with interest thereon at 
the rate of 5 percent per annum from December 1, 1950, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 2942) 


PACA Doc. No. 5535. Decided September 25, 1951. 


Dismissal—Settlement between Parties 


Where the parties entered into an agreement to compromise the dispute and 
signed and submitted for the record a stipulation authorizing dismissal 
of the complaint, the complaint is dismissed. 


Mr. Samuel Saliterman, of Minneapolis, Minnesota, for complainant. Re- 
spondent pro se. Mr. E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
involving five carloads of pears alleged to have been sold by re- 
spondent to complainant in October 1949. Formal complaint was 
filed June 12, 1950. 

On May 9, 1951, respondent was served with a copy of the for- 
mal complaint, together with a copy of the report of investigation 
prepared by the Regulatory Division of the Fruit and Vegetable 
Branch. Complainant’s representative was served with a copy 
of the report of investigation on May 7, 1951. 

Respondent’s answer, filed with the Department on May 24, 
1951, denies liability on various grounds and requests an oral 
hearing. 

On August 238, 1951, the parties entered into a compromise 
agreement and signed a stipulation which authorized dismissal of 
the complaint. 

Accordingly, the complaint filed herein is dismissed. 

Copies hereof shall be served upon the parties. 
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(No. 2943) 


LAKE HAMILTON COOPERATIVE, INC. v. EVANSVILLE FRUIT COM- 
PANY. PACA Doc. No. 5609. Decided September 26, 1951. 


Failure to Pay Purchase Price—Default 


Where complainant alleged that it sold to respondent a truckload of oranges 
and grapefruit, but the latter has not paid the agreed purchase price, 
and where respondent failed to file an answer, held, respondent’s failure 
to file an answer constitutes an admission of the facts alleged in the 
complaint and a waiver of oral hearing, and its failure to pay the pur- 
chase price is a violation of the act for which reparation should be 
awarded complainant. 


Lake Hamilton Cooperative, Inc., of Lake Hamilton, Florida, complainant 
pro se. Mr. E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received July 25, 1950. Formal repara- 


tion complaint was filed July 30, 1951, alleging that complainant 
sold, to respondent, a truckload of oranges and grapefruit on or 
about April 10, 1950, but that respondent has not paid the agreed 
purchase price. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant August 13, 1951. On the same date copies of the 
-report of investigation and the formal complaint were served 
upon respondent. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days 
and that, in accordance with section 47.8(c) of the rules of prac- 
tice, failure to file an answer would constitute a waiver of oral 
hearing and an admission of the facts alleged in the complaint. 
Respondent did not file an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Lake Hamilton Cooperative, Inc., is a corporation, and its 
address is Lake Hamilton, Florida. 
2. Respondent is an individual, Wilbur W. Lawrence, trading 
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as Evansville Fruit Company, whose address is 310 N.W. Ninth 
Street, Evansville, Indiana. At the time of the transaction com- 
plained of herein respondent was licensed under the act. 

3. On or about April 10, 1950, in the course of interstate com- 
merce, complainant sold to respondent the following citrus fruit: 
Quantity Item 
90 Bruce Boxes HAMILTONIAN U.S. No. 1C. A. ....$ 337.50 

Valencia Oranges @ $3.75 f.o.b. 

Bruce Boxes HAMILTONIAN U.S. No. 1 C.A. .... 840.00 
Valencia Oranges @ $4.00 f.o.b. 

Bruce Boxes RIDGE GOLD U.S. No. 2 and 
Better Marshseedless Grapefruit @ $3.25 f.o.b. 

Bruce Boxes RIDGE GOLD USS. No. 2 and 
Better Marshseedless Grapefruit @ $3.50 f.o.b. 

Bruce Boxes RIDGE GOLD U.S. No. 2 and 
Better Marshseedless Grapefruit @ $3.75 f.o.b. 

Bruce Boxes RIDGE GOLD USS. No. 2 and 
Better Marshseedless Grapefruit @ $4.25 f.o.b. 


$1,272.50 


Less: Cartage : $331.75 
Transportation tax 3% 


341.71 
Less advance by buyer to driver 50.00 
Less brokerage to truck broker 275.12 


Net purchase price $ 997.38 

4. On or about April 10, 1950, citrus fruit which conformed 
with the terms of the contract as to kind, quality, grade and size 
were shipped in respondent’s truck from Florida to respondent 
in Evansville, Indiana. 

5. Respondent accepted the produce, but has not paid the bal- 
ance of $997.38, or any part thereof. 

6. Informal complaint was received July 25, 1950, which was 
within nine months after this cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice (7 


CFR 47.8(c)). 
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Complainant sold oranges and grapefruit to respondent for 
a net amount of $997.38. Produce which conformed with the 
terms of the contract was loaded on respondent’s truck and 
shipped in interstate commerce. Respondent accepted the fruit, 
but has not paid the amount due of $997.38. 

Respondent’s failure to pay complainant the agreed purchase 
price is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $997.38, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $997.38, with interest thereon 
at the rate of 5 percent per annum from May 1, 1950, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 








